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Court of Appeals of the District of Columbia 


No. 5761. 

I 

Helen M. Dunigan, Administratrix of Estate of David J. 

Dunigan, Deceased, Appellant, 

vs. 

David Burnet, Commissioner of Internal Revenue. 

1 Docket No. 37149. 

Helen M. Dunigan, Administratrix Estate of David J. 
Dunigan (See Order of 2/10/30), Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Appearances : 

For Petitioner: Stanton C. Peelle, Esq. 

For Respondent: J. L. Backstrom, Esq. 

Docket Entries. 

Transferred to Mr. Black 11/26/30. 

1928. 

Apr. 9. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Apr. 10. Copy of petition served on General Counsel. 

June 6. Answer filed by General Counsel. 

June 8. Copy of answer served on taxpayer^-General 
Calendar. 

1929. 

Nov. 30. Hearing set 2/12/30. 

1930. , 

Feb. 8. Motion for continuance to March 10, 1930 filed by 
taxpayer. 2/10/30 granted and set foy hearing 
3/17/30. 


1—5761a 
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1930 
Feb. 8. 

Feb. 10. 

Feb. 26. 


Mar. 24. 

Apr. 23. 
Apr. 30. 

May 17. 

Mav 17. 
• 

Sept. 5. 


Sept. 6. 


Sept. 11. 
Sept. 15. 


Motion to substitute Helen M. Dunigan as peti¬ 
tioner filed by taxpayer. 

Order that Helen M. Dunigan, as administratrix, 
be substituted as petitioner entered. 

Motion for continuance to March 24, 1930 or there¬ 
abouts filed bv General Counsel. 3 T 30 granted 
to 3/24/30. 

Hearing had before Clias. P. Smith, Division 5, on 
the merits. Submitted. Briefs due May 1, 1930. 

Transcript of hearing of March 24, 1930 filed. 

Motion for extension to May 17, 1930 to file both 
briefs filed bv General Counsel. Granted. 

Brief filed by taxpayer. 

Brief filed bv General Counsel. 

Findings of fact and opinion rendered—Chas. P. 
Smith, Division 5. Judgment will be entered 
for petitioner. 

Order that findings of fact and opinion bo amended 
to read “Judgment will be entered under 
Rule 50’\ 

Order that findings of fact and opinion be reviewed 
by Board. 

Motion to have case reviewed bv the entire Board 

filed bv General Counsel. Xo action necessarv. 

• « 


1931. 
Mav 27 


Oct. 15. 
Oct. 17. 
Nov. 3. 
Nov. 13. 

1932. 
Mav 12. 

Mav 12. 
% 

Julv 7. 
•> 

Julv 7. 
J ulv 8. 


Findings of fact and opinion rendered—Eugene 
Black, Division 15. Decision will be entered 
under Rule 50. 

Notice of settlement filed bv General Counsel. 

Hearing set Nov. 4, 1931 under Rule 50. 

Consent to settlement filed by taxpayer. 

Decision entered—Eugene Black, Division 15. 

Petition for review by Court of Appeals for D. C., 
with assignments of error filed by taxpayer. 

Proof of service filed. 

Praecipe with proof of service thereon filed. 

Stipulation that findings of fact with exhibits be 
taken as statement of evidence filed. 

Motion for extension to Aug. 10, 1932 to complete 
the record filed by taxpayer. 
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1932 

July 8. Order enlarging time to Aug. 10, 1932 fpr prepara¬ 
tion of evidence and transmission ahd delivery 
of record entered. 


Filed Apr. 9, 192S, United States Board of Tax 

Appeals. 

Copy. 

I 

United States Board of Tax Appeals 
Docket Xo. 37149. 

David J. Duxigax (of 1321 New York Avenue X. W., 
Washington, D. C.), Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deficiency letter (IT:FAR:C-5. M|LHi 60D), 
dated February 10, 1928, and as the basis of his appeal sets 
forth the following: I 

I. The petitioner is an individual, with his office at No. 
1321 New York Avenue, Northwest, Washington, D. C., 
and also resides in said Citv. 

II. The deficiency letter (a copy of which is hereto at- 
taclied, marked Exhibit A, and made part hereof), was 
mailed to the petitioner on February 10, 1928, andl states a 

deficiency of $77,139.78. I 

4 III. The taxes in controversy are income'taxes for 

the calendar years 1922 and 1923, and are more than 
$10,000, to-wit, $77,139.78. 

IV. The determination of tax contained in said efficiency 
letter is based upon the following errors: j 

1. The Commissioner erred in denying petitioner’s con¬ 
tention that the entire profit realized from the sale of com¬ 
pleted homes, built by petitioner upon land held by him for 
more than two years, is taxable at 12 Y» per cent in accord¬ 
ance with Section 200 of the Revenue Act of 1921. i 

2. The Commissioner erred in holding that salid profit 

cannot be subject to tax under the provisions of said Sec¬ 
tion 206. I 
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3. The Commissioner erred in holding that said profit is 
taxable under the provisions of Sections 210 and 211 of the 
Revenue Act of 1926. 

4. The Commissioner erred in failing to hold that said 
profit is taxable under the provisions of Section 206 of the 
Revenue Act of 1921. 

5. The Commissioner erred in holding that the lands held 
by the petitioner for more than two years prior to sales 
thereof in 1922 and 1923 were his “stock in trade". 

6. The Commissioner erred in not holding that said lands 
constituted “capital assets", as defined in Section 206 {a) 
of the Revenue Act of 1921. 

7. The Commissioner erred in his determination that peti¬ 
tioner’s tax liabilitv for the vears 1922 and 1923, disclosed 


a deficiency of $77,139.78, or any deficiency whatever. 

5 V. The facts upon which the petitioner relies as 
the basis of his appeal are as follows: 

The petitioner is an individual, and, during the years 
1922 and 1923, and for some years prior thereto, was en¬ 
gaged in the building business in the District of Columbia. 
In this business, it was his practice to purchase tracts or 
parcels of land, 1 of a sufficient size for a number of build¬ 
ing lots, to erect dwelling houses thereon, and sell the same. 
More than two years prior to the respective years 1922 and 
1923, he had thus purchased certain land, upon which he 
subsequently erected dwelling houses, which he sold during 
the years in question. As the land, in each such case, had 
been held by him for more than two years prior to its sale, 
bv his amended tax returns for the vears 1922 and 1923, 
he returned the profits realized from these sales during 
said years under Section 206 (a) of the Revenue Act of 
1921, as capital net gains. 

The petitioner attaches hereto a schedule, giving the 
street and number of each property thus held by him for 
over two vears, and sold during the vear 1922, with the 
date of acquisition, the net cost of* the respective proper¬ 
ties, including improvements, together with selling price, 
the amount of the trusts thereon, the total collections 
thereon during the year 1922, and the profit realized 
thereon during that year, the total profit thus real- 

6 ized on parcels of land held by the petitioner for 
more than two vears and sold during the vear 1922 

being an aggregate of $123,116.83. This schedule is marked 
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0 


Exhibit B, is prayed to be read as part hereof, and is a 
true and correct statement of each of the transactions 
therein shown. 

The petitioner also attaches hereto a schedule showing 
further profits realized during the year 1923, from the 
aforesaid sales made during the year 1922, of i lands held 
by the petitioner for more than two years prior to such 
sale. Said schedule is marked Exhibit C, is prayed to be 
read as part hereof, and is a true and correct! statement 
of the transactions therein set forth. The profits thus 
realized during the year 1923 amounted, in the I aggregate, 
to the sum of $26,408.18. I 

The petitioner also attaches hereto a schedule showing 
sales made bv him during the vear 1923 of lanlds held bv 
him for more than two years prior to such sales. Said 
schedule gives the street and number of each property so 
held and sold, with the date of acquisition, the bet cost to 
petitioner, including improvements, the selling price, the 
trust or trusts, if anv, thereon, the total collections, on 


account of the sale thereof during the year 1923, and the 
profit realized on each parcel sold during that year. Said 
schedule is marked Exhibit D, is prayed to be read as part 
hereof, and is a true and correct statement of the 
7 transactions therein set forth. The profits thus 
realized during the year 1923, on sales jnade that 
year, amounted, in the aggregate, to the sum of $99,004.52. 

Wherefore the petitioner prays that this Board may hear 
the proceeding and re-determine the deficiency herein 
alleged. 

STANTON 0. PEELLE, 

Attorney for Taxpayer. 

1422 F St. N. IF., Washinytoh. D. C. 

PEELLE, OGILBY & LESH, | 

Of Counsel. | 

District of Columbia, .<?.<?: 

David J. Dunigan, being first duly sworn, says that he 
is the petitioner named in the foregoing petition: that he 
has read the same and is familiar with the statements 
therein contained: and that the facts therein stated are 
true, except such facts as are stated to be upon informa¬ 
tion and belief, and those facts he believes to be true. 

DAVID J. DUNIGAN. 
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Subscribed and sworn to before me this 9th day of April, 
1928 

" [l. s.] MARK PATTERSON, 

Notar if Public, I). C. 

8 Exhibit A. 

Treasury Department, Washington. 

IT :FAR :C-5. MLH:60D. 

Feb. 10, 1928. 

Mr. David J. Dunigan, 

1321 New York Avenue N. W., 

Washington, D. C. 

Sir : 

In accordance with Section 274 of the Revenue Act of 

1926 vou are advised that the determination of vour tax 
• • 

liabilitv for tlie vears 1922 and 1923 discloses a defieiencv 
• • • 

of $77,139.78, as shown in the attached statement. 

The section of the law above mentioned allows you an 

appeal to the United States Board of Tax Appeals within 

sixtv davs from the date of the mailing of this letter. 
• • « 

However, if you acquiesce in this determination, you are 
requested to execute the enclosed Form A and forward it 
to the Commissioner of Internal Revenue, Washington, 
D. 0., for the attention of IT: C:P-7. 

Respectfullv, 

D. II. BLAIR, 

C o m missioner, 

Bv C. B. ALLEN, 
Deputij Commissioner. 

Enclosures: Statement, Form A, Form 882. 

9 Statement. 

IT:FAR:B-13. MLH-60D. 

i Feb. 10, 1928. 

In re Mr. D. J. Dunigan, 1321 New York Avenue N. W., 

Washington, D. C. 

Year. Deficiency. 

1922 .. $44,135.7)6 (Waiver) 

1923 .!. 33,004.22 (Waiver) 


Total...! . $77,139.7S 
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Reference is made to the report of the Internal Revenue 
Agent in Charge at Baltimore, Maryland, dated Novem¬ 
ber 25, 1927, covering vour tax liabilitv for tlni vears 1922 
and 1923. 

Due consideration has been given to your letter of pro¬ 
test addressed to the Internal Revenue Agent in Charge, 
and also to information submitted at the conference held 
at the branch office, Washington, D. Cylinder date of Oc¬ 
tober 13, 1927 in regard to the following: 

(a) Discount value of second trust notes. 

(b) Realized discount on second trust notes. 

(c) Capital net gain. 

You are advised that a 22 1 /1 > % discount on second trust 
notes on deferred payment sales lias been allowed in ac 
cordance with a similar adjustment which ha 
proved by this office in prior years. 

In regard to issue (b), your contention thi 
counted values of the notes should be collected first and 
the balance representing the discount then returned as in¬ 
come has been denied. 

The method of reporting the profit from def 
ment sales and installment sales as set forth in 
is held to be in accordance with the provisions 
44 to 46 of the Revenue Act of 1926. 

Your contention that the entire profit realize^ from the 
sale of completed homes, built on land held over 
is taxable at 1~V^ C / in accordance with Section 206, is also 
denied. Inasmuch as vou are a “dealer” regularly en- 
gaged in the real estate business, in accordance with 
10 Office Decision (I. T.)-2297, Cumulative Bulletin 
Y-2-30-2S37-page 109, the real property owned by 
you constitutes your stock in trade and, therefore, profit 
realized from the sale cannot be subject to tax under the 
provisions of Section 206, but is taxable unde!’ Sections 
210 and 211 of the Revenue Act of 1926. 


been ap- 
it the dis- 


erred pay- 
the report 
bf Articles 
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1922. 


Net income reported on return. 

Add: 

1. Increase in business income. $114,580.30 

2. Contributions eliminated. 1,900.50 


$75,797.94 


110.552.80 


$192,350.74 
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Less: 


3. Interest eliminated 


22,871.45 


Adjusted net income original investigation. S169.479.29 

Less adjustments recommended (supplemental in¬ 
formation): 

4. Realized discount prior year sales. $2,213.54 

5. Realized discount on 1922, second trust... 521.54 


Less: 


Total additions 


$2,735.08 


11 

Less: 


6. Elimination of profit on prior 

year completed sales. $8.246.53 

7. Discount allowed 1922, second 

trust. 6.654.3S 

- 14,900.91 

- 12.165.83 

Adjusted net income. $157,313.46 

Brought forward. $157,313.46 


Personal exemption and credit for dependents.. $2.400.00 

Dividends.. 852.00 


Balance subject to normal tax. $154,061.46 


Normal tax at 4 f T on $4,000.00... 
Normal tax at S r c on $150,061.46. 
Surtax. 


Total tax. 

Tax previously assessed. 


12.165. 

83 

$157,313 

46 

$157,313 

46 

3.252 

00 

$154.061. 

. 46 

160. 

00 

12.004 

92 

50.043. 

60 

$62,208. 

52 

18.072. 

96 

$44,135. 

56 


Deficiency in tax. $44,135.56 

Explanation of Changes. 

1. Income from business as disclosed on Schedule 2 of 
the report which has been decreased by adjustments 6 and 
7 is held to be correct. The profit realized from the sale 
of houses as disclosed by Exhibits B, C, C-l, D, E, E-l, 
E-2, F, F-l, F-2, F-3, and G, is held to have been com¬ 
puted in accordance with Articles 44 to 46 of the Revenue 
Act of 1926. 

2 and 3. TheSe items have been eliminated inasmuch as 
they have now been included in Item 1 adjusted. 

4. The amount of $2,213.54, representing realized dis¬ 
count on collections on second trust notes on 1918 to 1921 
sales, has been! eliminated inasmuch as it is now deter¬ 
mined that this amount was reported as income prior to 
1922. 

5 and 7. In accordance with adjustments made on prior 
year income, a discount of 22 1 A% on second trust notes 
has been allowed. The discount of $521.54 which you real¬ 
ized on second trusts received on sales has been included 
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E. 

as income, and a deduction of 22 1 /> < yc of collections on sec¬ 
ond trust notes received on 1922 sales has beep allowed. 

6. The profit of $8,246.53 on prior year sales has been 
eliminated since it has been determined that these were 
treated as completed sales prior to 1922. 


12 1023. 

Net income reported on return. 

Add: 

1. Increase in business income. 

2. Contributions eliminated. 


$103,868.64 


$136,399.86 
3.354.0Q 

-H 130,753.86 


Less: 

3. Interest eliminated 

4. Rents eliminated. . 


$243,622.50 


$43,505.74 

680.24 


44,104.08 


Adjusted net income original investigation 


$100,427.52 


Ixxss adjustments recommended (supplemental in¬ 


formation) : 

6. Realized discount notes. $1,733.41 

7. Realized discount 1022 notes. 2,050.01 

8. Realized discount 1023 notes. 2.030.46 


Total additions. $7,632.78 

Less: 

0. Elimination of profit on prior 

vear completed sales. $5,026.47 

10. Discount allowed 1023. second 

trust notes. 10,253.01 

- 25.170.48 


17.546.70 


Adjusted net income. 

13 

Brought forward. 

Less: 

Personal exemption and credit for dependents.. $2,800.00 

Dividends. 864. (K) 


$181.880.82 
$181,880.82 

3.664.00 


Balance subject to normal tax 

Normal tax at 49c on $4,000.00. 

Normal tax at 8% on $174,216.82. 

Surtax. 


$178,216.82 


160.00 

13.937.35 

62.081.60 


Total tax. 

Less: 

Credit of 259c. Section 1200, Revenue Act of 1924 


$76,178.95 

19.044.74 


Balance. 

Tax previously assessed. 332.173.32 

Less: 

25% reduction, Section 1200, Revenue Act of 

1924. 8.043.33 


$57,134.21 


24,129.99 


$33,004.22 


Deficiency in tax 

2—5761a 
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I lie deficiency in tax as disclosed by the prior review 
is $33,005.08. Hie difference of eighty-six cents is due to 
a change in the credit of 25% of correct tax liability and 
also the net amount of tax previously assessed. 

Explanation of Changes. 

For explanation of changes see the year 1922. 

Further consideration has been given to the additional 
information submitted by your representative, Stanton C. 
Peelle, at the conference held in this office January 13, 
1928. 

1-1 It is noted that he called attention to Office De¬ 
cision 848, Cumulative Bulletin TV-1517, Page 47, 
wherein it is stated that “A taxpayer engaged in the real 
estate business is not permitted to inventory real estate 
which is held for sale for the purpose of calculating net 
income subject to Federal income tax." He also claimed 
that unless real estate a cm pi i red and used by a bidder in 
the course of Ids operations constitutes ‘‘stoick in trade,” 
the profit realized from the sales should be taxed as capi¬ 
tal net gain and at the rate of 12 1 -% in accordance with 
Section 2nd of the Revenue Act of 192(1. 

You are advised, however, that an examination of the 

records of vour case indicates that vou are a real estate 
• • 

dealer in the accepted term and the evidence indicates that 
in acquiring unimproved real estate and holding it for a 
period of years, you had in mind what profit would be 
realized upon it's sale rather than what return you would 
receive from year to year. The property was acquired for 
resale and held for such purposes. It is held that such 
unimproved property under the above circumstances is in 
reality your “stock in trade" rather than a capital asset 
as defined by Section 208 (a) (8) of the Revenue Act of 
1926. 

It is held that I. T.—2297, Cumulative Bulletin V-2, Page 
109 which states in part that real property owned by real 
estate dealers constitutes their “stock in trade”, and the 
profit from the sale of such property does not constitute 
capital gain, applies to your instant case and the prior 
adjustment of your tax liability is therefore sustained. 

It is noted that a waiver which expires December 31, 
1928, for the vears 1922 and 1923 has been executed bv vou. 
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Exhibit B. 

Schedule of Properties Sold by David J. Dunigan During the Year 1922 which Had Been Held by Him for Over Two Years. 





Date of 

Net 

Selling 

First 

Sale 

Profit to be 

% of 

Second 


Payment on 

Total collec- 

Profit 




acquisition. 

cost# 

price. 

trust. 

equity. 

realized. 

profit.: 

trust. 

Cash. 

2nd trust. 

tions 1922. ] 

realized 1922. 

1202 Jefferson Street. 

... Nov. 4, 

1919 

S5.641.14 

S8.484.40 

S4.000.00 

S4.484.40 

S2.843.26 


S2,450.00 

S2,034.40 

S2,450.00 

$4,484.40 

S2,843.26 

1215 



a 


5.S3S.27 

8,403.84 

4.000.00 

4,403.85 

2,565.58 



4,403.85 


4,403.85 

2,565.58 

1200 Kennedy Street. 

a 

i • • 

i 

10,032.03 

IS,123.92 

7,500.00 

10,623.92 

8,091.89 

76.1667 

7,500.00 

3,123.92 

19.49 

3,143.41 

2,394.23 

1202 

a 

a 

a 


5,575.21 

8.533.85 



2,958.64 



8,533.85 


8,533.85 

2,958.64 

1208 

a 

a 

a 

i 

5,588.32 

8.316.14 

4.000.00 

4.316.14 

2,727.82 

63.2005 

2,290.00 

2,026.14 

20.81 

2,046.95 

1,293.68 

1210 

u 

a 

a 

i 

5.58S.22 

8.6S3.05 

4.000.00 

4,683.05 

3,094.83 

66.0857 

2,650.00 

2,033.05 

64.47 

2,097.52 

1.3S6.16 

1214 

a 

a 

a 

t 

5,5S3.SO 

8.600.00 

4.000.00 

4.600.00 

3.016.20 



4,600.00 


4.600.00 

3,016.20 

1220 

a 

a 

a 


5.57S.21 

8.51S.50 

4.000.00 

4.51S.50 

2,940.29 



4,518.50 


4.51S.50 

2,940.29 

1224 

a 

a 

a 


5,612.77 

8,612.60 



2,999.S3 



8,612.60 


8,612.60 

2,999.83 

1200 Longfellow Street... 

u 

i 

9,664.50 

15.096.70 

7.500.00 

7,596.70 

5.432.20 

71.5074 

4.500.00 

3,096.70 

41.00 

3,137.70 

2,243.69 

1216 

a 

a 

u 


5.661.15 

8,683.38 

4.000.00 

4.6S3.3S 

3.022.23 

64.5309 

2,650.00 

2,033.38 

107.28 

2,140.66 

1,381.39 

3902 Huntington Street... 

.. May 23, 

1919 

11.S55.S9 

13.77S.63 

7.500.00 

6.27S.63 

1,922.74 

30.6236 

5,750.00 

52S.63 

31.25 

559.S8 

171.46 

1206 Ingraham Street. . .. 

..Nov. 4, 

1919 

5,925.00 

8,780.90 

4.000.00 

4.7S0.90 

2.S55.90 

59.7356 

3,500.00 

1,280.90 


1.2S0.90 

765.15 

1212 

u 

a 

ii 

i 

5.920.31 

S.719.10 

4.000.00 

4.7S9.10 

2.S6S.79 

59.9943 

4,050.00 

739.10 


739.10 

442.74 

1220 

u 

a 

ii 


5.909.75 

8.773.75 

4.000.00 

4.773.75 

2.S64.00 

59.994S 

3,250.00 

1,523.75 


1,523.75 

914.17 

122S 

u 

a 

ii 


5.896.25 

8.600.00 

4.000.00 

4.600.00 

2.703.75 



4.600.00 


4,600.00 

2.703.75 

1236 

a 

u 

ii 


6.212.17 

9.326.65 

4.000.00 

5.326.65 

3.114.4S 

5S.4698 

4.100.00 

1,226.65 


1,226.65 

717.22 

1204 Jefferson 

Street. 

ii 


5.636.3S 

S.484.SO 

4.000.00 

4.484.80 

2.848.42 


3,450.00 

1.034.SO 

3.450.00 

4,4S4.SO 

2.S4S.42 

120S Jefferson Street. 

U 


5,678.70 

S.4S6.26 

4.000.00 

4.486.26 

2.807.56 

62.5S13 

3,750.00 

736.26 

356.57 

1.092.S3 

6S3.90 

1210 Jefferson Street. 

ii 


5.614.13 

S.469.03 

4.000.00 

4.469.03 

2.854.90 

63.SS19 

2.950.00 

1,519.03 

353.92 

1,872.95 

1,196.48 

1212 

a 

ii 

ii 


5.630.58 

S.4S5.15 

4.000.00 

4.485.15 

2.S54.57 

63.6449 

3,450.00 

1,035.15 

344.9S 

1.3S0.13 

S78.3S 

1214 

u 

a 

u 


5.617.58 

8.475.95 

4.000.00 

4.475.95 

2.S5S.37 

63.S606 

3.450.00 

1.025.95 

352.04 

1.377.99 

S79.99 

1218 

u 

u 

u 


5.632.75 

S.485.15 

4.000.00 

4.485.15 

2.852.40 


3,450.00 

1,035.15 

3,450.00 

4.4S5.15 

2.S52.40 

1220 

a 

a 

ii 


5.637.77 

8.485.15 

4.000.00 

4.485.15 

2.S47.3S 


3,450.00 

1,035.15 

3.450.00 

4.4S5.15 

2,S47.3S 

1222 

u 

a 

u 


5.774.SS 

8.484.S0 

4.000.00 

4.484.80 

2,709.92 

60.4245 

3.450.00 

1,034.SO 

294.94 

1.329.74 

S03.49 

1224 

u 

u 

u 


5.6S6.91 

8.519.65 

4.000. (X) 

4.519.65 

2.S32.74 

62.6761 

3.450.00 

1.069.65 

382.08 

1.451.73 

909.S9 

1226 

** 

u 

ii 


5.627.28 

S.519.60 

4.000.00 

4.519.60 

2.892.32 

63.9950 

3.450.00 

1.069.60 

273.11 

1.342.71 

S59.27 

1228 

a 

a 

u 


5.631.64 

S.4S5.15 

4.000.00 

4.485.15 

2.$53.51 


3.450.00 

1,035.15 

3.450.00 

4.485.15 

2.853.51 

1230 

a 

u 

u 


5.S24.90 

9.010.75 

4.000.00 

5.010.75 

3.1S5.S5 

63.5S03 

4.000.00 

1,010.75 

339.35 

1.350.10 

858.40 

1205 

a 

u 

ii 


5.936.14 

S.486.50 

4.000.00 

4.486.50 

2.550.36 

56.S452 

3.450.00 

1,036.50 

311.20 

1,347.70 

766.10 

1207 

a 

u 

u 


5.821.49 

8.484.65 

4.000.00 

4.484.65 

2.663.16 

59.3S39 

3.450.00 

1,034.65 

274.76 

1.309.41 

777.58 

1209 

u 

ii 

U 


5.807.53 

8.487.4S 

4.000.00 

4.487.48 

2.679.95 

59.7206 

3.700.00 

7S7.48 

523.83 

1.311.31 

783.12 

1211 

u 

ii 

u 


5.810.99 

8.485.15 

4.000.00 

4.485.15 

2,674.16 

59.6225 

3.450.00 

1.035.15 

27S.43 

1.313.58 

783.l9 

1213 

u 

u 

u 


6.077.24 

8.717.68 

4.000.00 

4.717.68 

2.639.94 

55.95S4 

3.150.00 

1.567.6S 

33.30 

1.600.9S 

895.SS 

1219 

a 

ii 

ii 


5.SI4.50 

8.486.60 

4.000.00 

4.4S6.60 

2.672.10 

59.5573 

3.450.00 

1.036.60 

290.74 

1.327.34 

790.53 

1225 

a 

a 

ii 


5.789.65 

8.464.S5 

4.000.00 

4,464.85 

2.675.20 



4.464.85 


4.464.85 

2,675.20 

1227 

ii 

a 

ii 


5.SOS.26 

8.256.00 

4.000.00 

4,256.00 

2.447.74 



4.256.00 


4.256.00 

2.447. t 4 

1229 

a 

u 

ii 


5.742.55 

8.003.00 

4.000.00 

4.003.00 

2.260.45 



4.003.00 


4.003.00 

2.260.45 

1231 

u 

a 

u 


6.037.98 

8 . 750.00 

4.000.00 

4.750 . (X) 

2.712.02 



4.750.00 


4.750.00 

2.712.02 

1204 Kennedy Street . 

ii 

• • 


5.633.95 

S.726.33 

4.000.00 

4.726.33 

3,092.38 

65.42S8 

3.650.00 

1.076.33 

15.85 

1.092.IS 

714.60 

1206 

u 

u 

ii 


5 . 593 . 35 

8.6S6.63 

4.000.00 

4.686.63 

3.093.28 

66.0022 

3.650.00 

1,036.63 

12.48 

1.049.11 

692 . 43 

1212 

u 

a 

a 

' 

5.5S1.61 

S.669.75 

4.000.00 

4.669.75 

3.OSS.14 

66.1307 

3.150.00 

1.519.74 

33.29 

1 . 553 . 03 

1.027.04 

1216 

a 

a 

u 


5 . 596 . 49 

S.688.75 

4.000.00 

4.68S.75 

3.092.26 

65.9506 

3.900.00 

7SS.75 

100.72 

S89.47 

5S6.61 

121S 

a 

u 

u 

I 

5.593.S5 

S.686.10 

4.000.00 

4.686.10 

3.092.25 

65.9S77 

3.650.00 

1.036.10 

203.89 

1.239.99 

818.24 

1222 

a 

a 

a 

1 

5.605.96 

8.722.75 

4.000.00 

4.722.75 

3.116.79 

65.9952 

3.150.00 

1.572.75 

69.01 

1.641.76 

1,083 . 4S 

1226 

1 ^ 

a 

a 

a 

1 

7,639.50 

11.2S1.12 

5.500.00 

5,7S1 . 12 

3,641.62 

62.9916 

4,120.00 

1,661.12 

62.15 

1,732.1S 

1,091.13 

1202 Longfellow Street. . . 

a 

• • 


5.661.44 

8.6S6.30 

4.000.00 

4.6S6.30 

3,024.86 

64.5469 

3,650.00 

1,036.30 

107.45 

1,143.75 

73S.26 

1204 

u 

Li 

a 

i 

5.659.69 

8 . 685.85 

4.000.00 

4.6S5.S5 

3.026.16 

64.5S0S 

3,650.00 

1 . 035.85 

122.64 

1.15S.49 

748.16 

1206 

a 

a 

a 

i 

5.64S.69 

8.685.44 

4.(XX).00 

4.685.44 

3.036.75 

64.S125 

3,650.00 

1,035.44 

91.66 

1.127.10 

/ 30.oO 

1208 

a 

a 

u 

i 

5.610.61 

8.671.70 

4.000.00 

4.671.70 

3,061.09 

65.5241 

3.650.00 

1,021.70 

122.58 

1,144.28 

749.7S 

1210 

a 

a 

u 

i 

5.655.29 

S,686.15 

4.000.00 

4.686.15 

3.030.S6 

64.6770 

3.650.00 

1.036.15 

122.56 

1.158.71 

749.42 

1212 

a 

u 

u 

i 

5.648.21 

S.6S6.20 

4.000.00 

4,686.20 

3.037.99 

64.8284 

3,650.00 

1.036.20 

122.41 

1,158.61 

751.11 

1214 

u 

u 

a 

s 

5.64S.68 

S.6S6.05 

4.000.00 

4.6S6.05 

3,037.37 

64.8173 

3.650.00 

1,036.05 

66.65 

1,102.70 

714.74 

1218 

a 

u 

u 


5.645.82 

S.676.25 

4.000.00 

4.676.25 

3.030.43 

64.S047 

3.150.00 

1,526.25 

16S.42 

1.694.67 

1.09S.23 

1220 

a 

u 

u 

1 

5.691.9S 

8.6S5.94 

4.000.00 

4.6S5.94 

2.993.96 

63.S924 

3.650.00 

1.035.94 

12S.73 

1.164.67 

744.14 

1222 

a 

a 

a 

! 

5.S7S.25 

9.031.35 

4.000.00 

5.031.35 

3.153.10 

62.6690 

3.500.00 

1.531.35 

174.94 

1.706.29 

1.069.31 

5o0o Thirteenth Street. . . 

a 


S.695.67 

13.517.25 


13.517.25 

4.821.5S 



13.517.25 


13.517.25 

4.S21.58 





1 

8,749.79 

13.S37.96 

6.500.00 

7.337.96 

5.OSS.17 

69.3404 

4.250.00 

3.0S7.96 


3,0S7.96 

2,141.20 

o307 




1 

S.726.09 

13.802.81 

6.500.00 

7.302.SI 

5.076.72 


4.750.00 

2.552.81 

4,750.00 

7,302.SI 

5.076.72 

o309 




1 

1 

S.474.4S 

13.500.00 

6.500.00 

7.000.00 

5.025.52 



7 000 00 


7,000.00 

5,02o.o2 

d3 13 



U 

j 

S.618.04 

13.526.70 

6.500.00 

7.026.70 

4.908.66 



7.026.70 


7.026.70 

4,908.66 

o31D 




! 

8.663.02 

13.7S0.40 

6..500.00 

7.2S0.40 

5.117.38 

70.2S98 

4.750.00 

2,530.40 

493.49 

3.023.89 

2,125.49 

o319 




1 

S.714.31 

13.546.30 

6.500.00 

7,046.30 

4.S31.99 

68.5749 

6.000.00 

1.046.30 

114.58 

1,160.88 

796.07 

o321 





S.655.67 

13.786.57 

6.500.00 

7.2S6.57 

5.130.90 

70.4158 

4.750 00 

2.536.57 

115.60 

2.652.17 

1,867.5o 

l^io Jenerson street. 


! 

5.618.05 

S.516.72 

4.000.00 

4,516.72 

2.S98.67 


1.550.00 

2.966.72 

494.35 

3.461.07 

2.89S.67 

izu 




i 

5.794.72 

S.461.S9 

4.000.00 

4.461.89 

2,667.17 


1.000.00 

3.461.89 

179.11 

3.641.00 

2,667.17 

1221 





5,795.15 

S.471.S5 

4.000.00 

4.471.S5 

2.676.70 

i 

1,950.00 

2.521.S5 

287.09 

2,SOS.94 

2,676.79 

1223 




1 

5.SOS.39 

S.4S3.27 

4,000.00 

4.4S3.27 

2,674.SS 


2.450.00 

2,033 27 

181.66 

2,214.93 

2,674.88 

o3Ul lmrteenth Street. .. 

u 


10.797.74 

17.026.33 

7.000.00 

10,026.33 

6,228.59 


4.000.00 

6,026.33 

640.76 

6,667.09 

6,228.59 
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Exhibit C. 


>wwwwaw ia 


Schedule of Profits on Collections Received During the Year 192S on Sales Made During the Year 1922 by David J. Dunigan of Properties Held by Him far Over Two Years. 





Date of 


Selling 

First 

Sale 

Profit to be 

%of 

Collections, 

Reali 

ized 




acquisition. 

Net cost. 

price. 

trust. 

equity. 

realized. 

profit. 

1923. 

profit 

1923 

1200 Kennedy Street. 

..Nov. 4,1919- 

$10,032.03 

SIS,123.92 

$7,500.00 

$10,623.92 

SS.091.S9 

76.1667 

$775.97 

S5P 

1.03 

1208 

a 

a 

U 

5.58S.32 

8.316.14 

4.000.00 

4.316.14 

2,727.82 

63.2005 

281.87 

17! 

8.14 

1210 

a 

a 

a 

5.5SS.22 

S.6S3.05 

4.000.00 

4.683.05 

3,094.S3 

66.0S57 

292.31 

19! 

3.IS 

1200 Longfellow Street. .. 

u 

9.664.50 

15.096.70 

7.500.00 

7.596.70 

5,432.20 

71.5074 

4,459.00 

3,18 

8.51 

1216 

a 

u 

a 

5,661.15 

S.683.38 

4.000.00 

4.6S3.3S 

3,022.23 

64.5309 

270.SS 

17- 

4.80 

3902 Huntington Street... 

. .May 23, 1919_ 

11.855.S9 

13.77S.63 

7.500.00 

6.27S.63 

1,922.74 

30.6236 

321.94 


8.59 

1206 Ingraham Street.... 

..Nov. 4,1919_ 

5.925.00 

S.7S0.90 

4.000.00 

4.780.90 

2.S55.90 

59.7356 

341.29 

203.87 

1212 “ u 

a 

5.920.31 

8.719.10 

4.000.00 

4.789.10 

2,S6S.79 

59.9943 

653.85 

39 

L .67 

1220 

u 

a 

a 

5.909.75 

S.773.75 

4.000.00 

4.773.75 

2,864.00 

59.994S 

362.S7 

217.70 

1236 

a 

u 

u 

6.212.17 

9.326.65 

4.000.00 

5.326.65 

3,114.48 

5S.469S 

354.S6 

207.49 

1208 Jefferson Street. 

a 

• • 

5.678.70 

S.486.26 

4.000.00 

4.4S6.26 

2.S07.56 

62.5S13 

428.07 

2q7.89 

1210 

a 

a 

u 

5.614.13 

S.469.03 

4.000.00 

4.469.03 

2.S54.90 

63.SSI9 

452.69 

239.19 

1212 

u 

a 

u 

5.630.5S 

S.4S5.15 

4. (XX). 00 

4.4S5.15 

2.S54.57 

63.6449 

445.S6 

28J 

L 77 

1214 

a 

a 

a 

5,617.5S 

8.475.95 

4.000.00 

4.475.95 

2.S5S.37 

63.8606 

446.41 

2Sl ! 

5.08 

1999 

u 

a 

a 

5.774.SS 

S.4S4.S0 

4.000.00 

4.484.80 

2.709.92 

60.4245 

442.72 

26; 

r. 51 

1224 

a 

a 

u 

5.686.91 

8.519.65 

4.000.00 

4.519.65 

2.S32.74 

62.6761 

448.15 

28: 

).SS 

1226 

4 * 

a 

u 

5.627.2S 

S.519.60 

4.000.00 

4.519.60 

2.892.32 

63.9950 

441.43 

28! 

1.49 

1230 

u 

a 

a 

5.824.90 

9.010.75 

4.000.00 

5.010.75 

3.1S5.S5 

63.5803 

534.94 

34 

). 12 

1205 

a 

a 

a 

5.936.14 

S.4S6.50 

4.000.00 

4.4S6.50 

2.550.36 

56.8452 

553.72 

31*8 

L76 

1207 

a 

u 

a 

5.821.49 

S.484.65 

4.000.00 

4.484.65 

2.663.16 

59.3839 

441.52 

262 

!.19 

1209 

a 

a 

a 

5.807.53 

S.4S7.4S 

4.000.00 

4.487.48 

2.679.95 

59.7206 

441.44 

262 

*.63 

1211 

a 

a 

u 

5.S10.99 

S.485.15 

4.000.00 

4.4S5.15 

2.674.16 

59.6225 

479.79 

2SC 

;.06 

1213 

u 

a 

a 

6.077.74 

S.717.68 

4.000.00 

4.717.68 

2,639.94 

55.9534 

3.006.93 

1.6S3 

1.63 

1219 

a 

a 

u 

5.814.50 

8.4S6.60 

4.000.00 

4.4S6.60 

2.672.10 

59.5573 

906.86 

54(1 

1.10 

1204 Kennedy Street. 

a 

5.633.95 

S.726.33 

4.000.00 

4.726.33 

3.092.3S 

65.42SS 

377.61 

247 

.07 

1206 

a 

a 

a 

5.593.35 

S.6S6.63 

4.000.00 

4.686.63 

3.093.2S 

66.0022 

377.38 

249 

>. OS 

1212 

U 

a 

a 

5.581.61 

8.669.75 

4.000.00 

4.669.75 

3.OSS.14 

66.1307 

3.116.71 

2.061 

.10 

1216 

u 

a 

a 

5.596.49 

8.6SS.75 

4.000.00 

4.688.75 

3,092.26 

65.9560 

3.799.26 

2.505 

.60 

1218 

a 

u 

u 

5.593.85 

8,686.10 

4.000.00 

4.686.10 

3.092.25 

65.9877 

5.446.11 

2.274 

.01 

1222 

a 

a 

u 

5.605.96 

S.722.75 

4.000.00 

4.722.75 

3.116.79 

65.9952 

293.66 

193 

.SO 

1226 

a 

a 

u 

7.639.50 

11.2S1.12 

5.500.00 

5,781.12 

3,641.62 

62.9916 

522.05 

328 

.84 

1202 Longfellow Street. . . 

a 

5.661.44 

S.686.30 

4.000.00 

4.686.30 

3,024.S6 

64.5469 

383.82 

247 

.74 

1204 

u 

a 

a 

5.659.69 

8,6S5.85 

4.000.00 

, 4.685.85 

3.026.16 

64.5S08 

384.73 

243 

.46 

1206 

a 

u 

a 

5.648.69 

S.685.44 

4.000.00 

4.685.44 

3.036.75 

64.SI25 

383.10 

248 

.30 

1208 

u 

a 

a 

5.610.61 

8,671.70 

4.000.00 

1 4,671.70 

3,061.09 

65.5241 

385.78 

252 

.78 

1210 

a 

a 

a 

5.655.29 

8,686.15 

4.000.00 

4.6S6.15 

3.030.86 

64.6770 

309.90 

200 

.43 

1212 

a 

a 

a 

5.64S.21 

8.686.20 

4.000.00 

4.686.20 

3,037.99 

64.8284 

41S.74 

271 

.46 

1214 

a 

u 

a 

5.64S.6S 

8.686.05 

4.000.00 

4.686.05 

3,037.37 

64.SI73 

9S.13 

63 

.61 

1218 

a 

u 

u 

5.645.82 

8.676.25 

4.000.00 

4,676.25 

3.030.43 

64.S047 

424.9S 

275 

..41 

1220 

a 

a 

a 

5.691.9S 

S.6S5.94 

4.000.00 

4.6S5.94 

2,993.96 

63.8924 

385.76 

24C 

>.47 

1222 

a 

a 

a 

5.87S.25 

9.031.35 

4.000.00 

, 5.031.35 

3.153.10 

62.6690 

441.23 

276 

>.51 

5305 Thirteenth 

Street... 

a 

8.749.79 

13.S37.96 

6.500.00 

7.337.96 

5.OSS.17 

69.3404 

634.61 

440 

i.04 

5315 

a 

a 

u 

8.663.02 

13.7S0.40 

6.500.00 

7.2S0.40 

5,117.38 

70.2S98 

1.551.21 

1.090 

► 34 

5319 

a 

a 

u 

8.714.31 

13.546.30 

6.500.00 

! 7.046.30 

4.831.99 

6S.5749 

474.87 

332 

.50 

5321 

a 

a 

a 

8.655.67 

13,786.57 

6,500.00 

7,2S6.57 

5,130.90 

70.4158 

4,634.40 

3,263 

.35 











Total. ..., 

. $26,408 

1.18 
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Exhibit D. 


Schedule of Properties Sold by David J. Dunigan During the Year 1923 which Had Been Held by Him for Over Two Years. 


i 

1205 Ingraham. 

1225 
1230 
1232 
1204 

1206 
1214 

5405 Thirteenth St. 

5413 

5419 

1210 Ingraham.. 

1216 

1222 “ 

1234 

5401 Thirteenth.. 

5407 

5411 

5417 “ , 

5427 

5429 

5317 

5327 

1218 Ingraham. 

5311 Thirteenth. 

5325 

5409 

5423 

5425 

5403 

5421 

1226 Ingraham. h 

5323 Thirteenth. 


Date of Net 

acquisition. cost. 


Selling 

price. 


First 

trust. 


Selling 

equity. 


Profit to be 
realized. 


cr 

/c OI 
profit. 


2nd 

trust. 


Cash. 


4, 1919 

$5,917.50 

$S.7S5.70 

$4,000.00 

$4,785.70 

$2,868.20 

59.9327 

S3.750.00 

$1,035.70 

$356.31 

$1,392.01 

U 

5.918.30 

S.782.15 

4.000.00 

4.782.15 

2.863.85 

59.SS62 

4,000.00 

7S2.15 

359.33 

1.141.18 

a 

5.919.99 

8.786.26 

4,000.00 

4,786.26 

2.S66.27 

59.SS53 

3,750.00 

1.036.26 

307.66 

1.343.92 

a 

5.S96.25 

S.762.03 

4.000.00 

4,762.03 

2.S65.78 

60.1798 

3.250.00 

1,512.03 

635.75 

2.147.78 

u 

6.173.04 

S.7S5.55 

4,000.00 

4.785.55 

2.612.51 

54.5916 

3,750.00 

1.035.55 

315.62 

1.351.17 

u 

5.925.00 

S.780.90 

4.000.00 

4.780.90 

2.855.90 


3.500.00 

1.2S0.90 

3.500.00 

4.780.90 

u 

5.953.90 

S.779.90 

4.000.00 

4.779.90 

2.826.00 

59.1226 

3.250.00 

1,529.90 

352.89 

1.SS2.79 

a 

7.861.69 

12.309.66 

5.500.00 

6.809.66 

4.447.97 

65.31S5 

4.250.00 

2,559.66 

162.69 

2.772.35 

u 

7.874.97 

12.347.24 

5.500.00 

6.847.24 

4.472.27 

65.3149 

4.450.00 

2.397.24 

261.80 

2.659.04 

a 

7.877.09 

12.343.45 

5.500.00 

6.843.45 

4.466.36 

65.3149 

4,250.00 

2.593.45 

215.27 

2.SOS.72 

u 

5.954.50 

S.756).90 

4.000.00 

4.756.90 

2.802.40 



4.756.90 


4.756.90 

u 

5.924.S9 

7.036.68 

4.000.00 

3.036.68 

1.111.79 



3.036.6S 


3.036.68 

u 

6.020.42 

S.7S4.70 

4.000.00 

4.784.70 

2.764.28 


3,750.00 

1.034.70 

3.750.00 

4.784.70 

a 

6.056.4S 

S.760.42 

4.000.00 

4.760.42 

2.703.94 


3,500.00 

1.260.42 

3.500.00 

4,760.42 

u 

10.51S.79 

14.500.00 

6.750.00 

7.750.00 

3.981.21 



7.750.00 


7.750.00 

u 

7,815.54 

12.283.SO 

5.500.00 

6.783.SO 

4.46S.26 



6.7S3.80 


6.783.SO 

a 

7.806.53 

12.019.25 

5.500.00 

6.519.25 

4.212.72 



6,519.25 


6.519.25 

u 

7.836.90 

12.302.10 

5.500.00 

6.802.10 

4.465.20 


2.750.00 

4.052.10 

2.750.00 

6.S02.10 

a 

7.794.70 

12.250.00 

5.500.00 

6.750.00 

4.455.30 



6.750.00 


6.750.00 

a 

10.542.71 

14.953.00 

6.750.00 

8.203.00 

4.410.29 



S.203.00 


S.203.00 

a 

S.720.63 

13.977.60 

6.500.00 

7.477.60 

5.2o6.97 

70.3029 

4.924.69 

2.552.91 

474.90 

3.027.SI 

u 

10.859.62 

16.559.70 

7.000.00 


5.7CK).0S 


4.500.00 

5,059.70 

2.259.56 

7.319.26 

a 

5.956.46 

8.S21.20 

4.000.00 


2.S64.74 


2,750.00 

2.071.20 

366.SO 

2.43S.00 

u 

10.336.OS 

13.7S5.76 

6.500.00 


3.449.6S 


3.750.00 

3.535.76 

2,706.86 

6.242.62 

a 

S.739.S3 

13.7S5.15 

6.500.00 


5.045.32 


2,210.15 

5.075.00 

3S7.52 

5,462.52 

a 

7.S47.19 

12.049.50 

5.500.00 


4.202.31 


3.500.00 

3,049.50 

53.01 

3.102.51 

a 

7.S36.39 

12.300.31 

5.500.00 


4.463.92 


3.250.00 

3,550.31 


3.550.31 

u 

7.S29.74 

12.306.10 

5.500.00 


4.476.36 


3,750.00 

3,056.10 

114.76 

3.170.SO 

a 

7.823.48 

12.300.S5 

5.500.00 


4.477.37 


3,359.83 

3,441.02 

206.54 

3.647.56 

u 

7.SOI.20 

12.697.14 

5.500.00 


4.895.94 


2.000.00 

5,197.14 

143.34 

5.340.4S 

u 

5.905.47 

S. 760.44 

4.000.00 


2.S54.97 


3.250.00 

1,510.44 

815.01 

2.325.45 

u 

8.743.73 

14.143.60 

6.500.00 


5,399.87 


3,500.00 

4,143.60 

ISO.13 

4.323.73 


Payment on Total collec- Profit 
2nd trust, tions 1923. realized 1923. 

$834.27 
683.59 
804.81 
1.232.53 
737.63 
2.835.90 
1 3.15 
8.20 
6.75 
.10 
2.802.40 
1.111.79 
4.28 
p3.94 
3.981.21 
4.4C8.26 

A 919 72 

4.4615.20 
4.455.30 
4.41P-29 
2.128.64 



$99.0041.52 


S92,572 


.57 


• 223 ^% disc. 

(See p. 13—transcript of hearing 3/24/30) 
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houses, which he sold during such years 1922 and 1923; 
denies that petitioner filed amended tax returns as described 
by him in the first subparagraph of paragraph V of the 
petition. 

20 Denies that Exhibit B as described in the second 
subparagraph of paragraph V of the petition is a 

true and correct statement of all of the transactions shown 
in such Exhibit B. 

Denies that Exhibit C as described in the third subpara¬ 
graph of paragraph V of the petition is a true and correct 
statement of the transactions set forth in such Exhibit C. 

Denies that Exhibit D as described in the fourth sub- 
paragraph of paragraph V of tlie petition is a true and 
correct statement of the transactions set forth in such Ex¬ 
hibit I). 

VI. Denies generally and specifically each and every alle¬ 
gation contained in petitioner’s petition not hereinbefore 
admitted, qualified, or denied. 

Wherefore it is praved that petitioner's appeal be denied. 
(Signed) ! ‘ C. M. CHAREST, 

C. M. CHAREST, 

General Counsel , 

■ Bureau of Internal Revenue. 

Of Counsel: 

R. H. RITTERBUSH, 

Special Attorney , 

Bureau of Internal Revenue. 

RHR/cfb. 

21 United States Board of Tax Appeals. Filed Feb. 8, 

1930. 


United States Board of Tax Appeals. 

Docket Xo. 37149. 

David J. Duxigan (of 1321 New York Avenue N. W., 
Washington, D. C.), Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Motion to Substitute New Administratrix of Petitioner. 

Comes now Helen M. Dunigan, administratrix with the 
will annexed of the estate of the above-named petitioner, 
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David J. Dunigan, and states that the said petitioner has 
died and that she has been duly appointed as administra¬ 
trix with the will annexed of the estate of said original 
petitioner by the Supreme Court of the District of Colum¬ 
bia, holding a probate court. An exemplified copy of the 
letters of administration granted to her is filed herewith. 

Wherefore she respectfully moves that, as administratrix 
as aforesaid, she may be substituted as petitioner in this 
cause in the place and stead of the said David J. Dunigan, 
deceased petitioner. 

STANTON C. PEELLE, 

Attorney for the said Helen M. Dunigan, 

Administratrix as Aforesaid. 


oo 


United States Board of Tax Appeal^. 

Docket No. 37149. 

David J. Dunigan, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Order. 

On suggestion of death of petitioner, and not 


ice of ap- 


<r 


pointment of executor filed in the above-entitled proceedin 
it is 

Ordered that Helen M. Dunigan, administratrix of the 
Estate of David J. Dunigan, deceased, be and hereby is sub¬ 
stituted as petitioner in this proceeding in the place and 
stead of David J. Dunigan, deceased, and that tjie appeal 
shall proceed henceforth under the title of Helen M. Duni¬ 
gan, administratrix of the Estate of David J. Dui|iigan, de¬ 
ceased, v. Commissioner of Internal Revenue. 

(Signed) LOGAN MORRIS, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., February 10, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLIE, 


Clerk U. S. Board of Tax Appeals 
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23 20 B. T. A., —. 

United States Board of Tax Appeals. 

Docket Xo. 37149. 

Helen M. Dunigan, Administratrix of the Estate of David 

J. Dunigan, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Promulgated September 5, 1930. 


A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Gains derived during the years 1922 and 1923 from the 
sale of certain real estate by the petitioner, a real estate 
dealer, held taxable as capital gains under section 206 of 
the Revenue Act of 1921. 


Stanton C. Beetle , Esq., for the petitioner. 

,J. L. Backstrom , Esq., for the respondent. 

This proceeding is for the redetermination of deficiencies 
of $44,135.56 for the calendar year 1922 and $33,004.22 for 
the calendar year 1923. The question at issue for both 
years is whether gains derived from the sale of certain 
parcels of improved real estate constitute capital net gains 
within the meaning of section 206 of the Revenue Act of 
1921. 

Findings of Fact. 

David J. Dunigan, deceased, was, during the years 1922 
and 1923 and for several prior years, engaged in the 
24 real estate business in the District of Columbia. It 
was his practice to purchase unimproved parcels of 
land and erect houses thereon, mostly of the small resi¬ 
dential type, which he would sell in single units. During 
1919 he purchased two such tracts of land in the northwest 
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section of the District of Columbia upon which lie subse¬ 
quently built houses. Some of these houses he sold during 
1922 and 1923. The proceeds derived from these sales are 
the items in dispute in this proceeding. 

All of the lots in question numbering about 100 were 
acquired by Dunigan more than two years prior to the 
date of their sale and all of the buildings on thlose lots were 
erected within two years of the date of sale. Most of the 
sales were made on the installment plan. 

The aggregate ground cost of the lots in question was 
$93,485.90. The aggregate cost of the houses abd other im¬ 
provements was $5S6,320.42. The aggregate selling price 
of the houses and lots was $1,027,540.42. The profits 
realized during the year 1922 were $123,116.83 and during 
the year 1923 were $92,572.57. The aggregate yalue of the 
lots at the time of their sale was $172,800. 


In amended returns filed for 1922 and 1923 


the profits 


from the sale of the above described properties were re- 


; of section 


ported as capital net gains within the meaning 
206 of the Revenue Act of 1921. 

Opinion. 


Smith: The governing statute here is section! 206 of the 
Revenue Act of 1921 which reads in part: 1 

((7) That for the purpose of this title: j 
25 (1) The term “cap able gain" means taxable gain 

from the sale or exchange of capital assets con¬ 
summated after December 31, 1921 ; 


t 

(6) The term ‘‘capital assets” as used in thjis section 
means property acquired and held by the taxpayer for 
profit or investment for more than two years (whether or 
not connected with his trade or business), but doles not in¬ 
clude property held for the personal use or consumption 
of the taxpayer or his family, or stock in trade o)‘ the tax¬ 
payer or other property of a kind which would|properly 
be included in the inventory of the taxpayer if oh hand at 
the close of the taxable year. 1 

(/>) In the case of any taxpayer (other than a (corpora¬ 
tion) who for any taxable year derives a capital Jiet gain, 
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there shall (at the election of the taxpayer) be levied, col¬ 
lected and paid, in lieu of the taxes imposed by sections 210 
and 211 of this title, a tax determined as follows: 

A partial tax shall first be computed upon the basis of 
the ordinary net income at the rates and in the manner pro¬ 
vided in sections 210 and 211, and the total tax shall be this 
amount plus 1212* per centum of the capital net gain; but 
if the taxpayer elects to be taxed under this section the 
total tax shall in no such case be less than 12*2 per centum 
of the total net income. The total tax thus determined 
shall be computed, collected and paid in the same manner, 
at the same time and subject to the same provisions of law, 
including penalties, as other taxes under this title. 


It is the respondent's contention that the parcels of real 
estate in question, having been purchased by David J. 
Dunigan in connection with his regular business, consti¬ 
tuted “stock in trade" and that the proceeds derived from 
their sale are not subject to the capital net gain provisions 
of the statute. In support of his contention respondent 
refers to I. T. 2297, C. B. Y-2. page 109, which reads in 
part: 


26 Real property owned by real estate dealers con¬ 

stitutes their stock in trade, and, therefore, the profit 
from the sale of such property does not constitute capital 
gain within the meaning of section 206 of the Revenue Act 
of 1921, even though the property has been held for more 
than two vears. It should be noted that a real estate dealer 


is not in the position of a person carrying on an ordinary 


commercial or manufacturing enterprise in connection with 
which it is found necessary for purposes of the business to 
purchase additional property. In the case of real estate 
dealers, the land constitutes the commodity which is to be 
sold and dealt in. 


This question in similar form was before us in Albert F. 
Keene if, 17 B. T. A. 560, where we held under the pro¬ 
visions of section 206 of the 1921 Act that real estate was 
not “property of a kind which would properly lie included 
in the inventory", following Atlantic Coast Bealtjj Co 11 
B. T. A. 416, and that the real estate in question was not 
petitioner's “stock in trade.” The facts in that case differ 
from those in the instant case only in one material respect. 
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hold, upon 
or tlio pro- 
tliat gains 
as capital 
? tax])ayer 


The real estate there was purchased by the taxpayer not in 
connection with his trade or business but, as we found, for 
4 ‘profit or investment.” In the instant case the taxpayer 
was engaged in the real estate business continuously from, 
and including, the time of purchase to the time of sale of 
the property. Respondent argues that the cases are to be 
distinguished upon these grounds. 

In John .17. Welch, S)\, 19 R. T. A. 394, we 
facts similar to those in the instant case, but un< 
visions of section 208 of the Revenue Act of 1924 
from the sale of real estate were not taxable 
gains, being gains from “property held by th 

primarily for sale in the course of his trade or busi- 
27 ness.” The above quoted clause excluding such 
property from “capital assets” first appearsin the 
1924 Act and is an addition to the prior Acts. In dis¬ 
cussing its significance as bearing upon an interpretation 
of the prior Act, we stated, in the Keeney case, that— 

The provision in section 208 (a) (S) barring from in¬ 
clusion among capital assets “property held by the tax¬ 
payer primarily for sale in the course of his trade or busi¬ 
ness" is not asserted by the respondent as declarative of 
the purpose of section 206 (a) (6) of the Revenue Act of 
1921. On the authority of the former General Counsel for 
the Bureau of Internal Revenue he admits that it consti¬ 
tutes a “change” in the provisions of the la^v: but he 
argues that the addition of that provision in the 1924 Act 
“to make it clear that real property held primarily for 
sale” in the course of the taxpayer’s trade oif business 
should thereafter be considered “stock in trade” and not 
“capital assets”, does not warrant the inf( 
conclusion that property similarly held while 
Revenue Act was in effect, was not “stock in trj 
ject to inventory. Without expressing any opin 
gard to that conclusion of the respondent’s counsel, it is 

onlv necessarv to sav here that we are not now concerned 
• • • 

with the provisions of the Act of 1924 except as they may 
be held to be declaratory of the purposes and intint of the 


rence or 
the 1921 
ide” sub- 
on in re- 


earlier Act, which it is not asserted is the case 
which we do not believe to be the fact. * * * 


here and 


3—5761a 
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As indicated in our opinion in that case, we think that 
respondent's contention that the term “stock in trade" 
as used in section 206 (a) of the 1921 Act should include 
real estate even in the hands of a real estate dealer must 
be rejected. The logical meaning of the statute seems to 
us to be that the term “stock in trade” refers only to 
“property of a kind which would properly be included in 
the inventory,” the latter clause being in a sense explana¬ 
tory of the term “stork in trade.” The references cited 
in petitioner's brief while not decisive upon the point in¬ 
dicate that in a legal sense “stock in trade" applies 
28 ordinarily to personal property only, such as “the 
goods kept for sale by a shop keeper.” Webster's 
Xew International Dictionary. In Winklet/, et al. v. Town 
of Newton, 67 X. H. 80, 36 Atl. 610, it was said that: 

Ice stored for the purpose of future sale, con¬ 
tingent upon a great variety of conditions, is as properly 
called “stock in trade” as harvested crops of any kind, 
blocks of granite, or anv other commoditv severed from 
the land, converted into personal property, and held by the 
dealer until the demand therefor by his customers may 
render a remunerative sale probable. * * 

There is eertainlv considerable doubt here in the wording 
of the statute as to whether Congress intended to exclude 
real estate in the hands of a dealer from the statutorv con- 
ception of a capital asset and the doubt must be resolved 
in favor of the taxpayer. Gould v. Gould, 245 l\ S. 151: 
United States v. Me-r riant, 263 U. S. 179. The taxpayer 
in this case is not seeking an exemption or privilege but is 
merely asserting a right conferred under the statute. 
Bank of Gomtnerce v. State of Tennessee, 161 Y. S. 134: 
Douglas v. Edu ards, 298 Fed. 229. 

The respondent further contends that the benefits of 
section 206 must be denied here for reason that the greater 
part of the profits were realized from the sale of the im¬ 
provements pul on lots within two years of their sale, and 
that in any event only that part of the profits attributable 
to the sale of the lots exclusive of improvements is subject 
to the net gain provisions of the statute. This contention, 
we think, must be denied upon the basis of the well estab¬ 
lished rule of law that all improvements made upon realty 
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become a part of the realty and are unseverablle from the 
realty. What was sold in this instance was not the houses 
and lots separately but the lots with all improvements that 
had been made, including the houses. 

29 We think that the petitioner here, under a fair 


construction of the statute, is entitled tj 
proceeds for the sale of the real estate in quel 
as capital gains. 

Judgment will hr entered for the petitioner. 


30 


o have the 
stion taxed 


United States Board of Tax Appeal]*. 
Docket Xo. 37149. 


Helen M. Dunigan, Administratrix of the Estate of David 

J. Dunigan, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 

Order. 


, 1930, be 
nder Rule 


For good cause appearing of record, it is 
Ordered that the findings of fact and opinion in the above 
entitled proceeding, promulgated September 5 
amended to read “Judgment will be mitered i 
50.” 

(Signed) CHARLES P. SMITH, 

Member. 

Dated Washington, D. C., September fi, 1930. 

A true copy. Teste: 

[Seal IT. S. Board of Tax Appeals.] 

P>. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

31 United States Board of Tax Appeals, Washington. 

Docket Xo. 37149. 

Helen M. Dunigan, Administratrix of the Estate of David 

J. Dunigan, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order . 

Pursuant to the authority contained in section 601 (b) 
of the Revenue Act of 1928, I hereby direct that the report 


20 


II. M. DUXIGAN, ADMINISTRATRIX, ETC., VS. 


of Division Xo. 5 in the above entitled proceeding, promul¬ 
gated September 5, 1930, be reviewed bv the Board. 

(Signed) JOHN M. STERXHAGEX, 

1 Act ini 7 Chairman. 

Dated Washington, D. 0., September 11, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 

[Seal U. S. Board of Tax Appeals.] 

32 23 B. T. A. —. 

United States Board of Tax Appeals. 

Docket Xo. 37149. 

Helen M. Duxigax. Administratrix of the Estate of David 

J. Dunigan, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Promulgated May 27, 1931. 

A true copy. Teste: 

B. D. GAMBLE. 

Clerk V. S. Board of Tax Appeals. 

Taxpayer, who was in the business of building and sell¬ 
ing houses, in 1919 purchased a tract of land for use in his 
business and in 1922 and 1923 built houses thereon and 
sold them for a profit. 

Held, inasmuch as the land was held for more than two 
years and was a capital asset within the meaning of sec¬ 
tion 206 of the Revenue Act of 1921, the taxpayer may elect 
to have the portion of the profit from the sale which is 
allocable to the land taxed to him as a capital gain. 

Since the houses were erected less than two years prior 
to their sale they were not held by the taxpayer for more 
than two years and were not capital assets within the mean- 
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ing of section 206 of the Revenue Act of 1921, and the tax¬ 
payer may not elect to have the portion of the [profits from 
the sales which is allocable to the houses taxed to him as 
capital gain. 

Sf an ton C. P relic. Esq., for the petitioner. 

J. L . Backstrom, Esq., for the respondent. 


This proceeding is for the redetermination of deficien¬ 
cies of $44,135.56 for the calendar year 1922 and $33,004.22 
for the calendar year 1923. The question at issue for both 
years is whether gains derived from the sale of certain 
parcels of improved real estate constitute capital net gains 
within the meaning of section 206 of the Revenue Act of 
1921. There is no other issue. 

33 Findings of Fart. 

David J. Dunigan, deceased, was, during the years 1922 
and 1923 and for several prior years, engaged in the real 
estate business in the District of Columbia. It was his 
practice to purchase unimproved parcels of land and erect 
houses thereon, mostly of the small residential type, which 
he would sell in single units. During 1919 he purchased 
two such tracts of land in the northwest section of the Dis¬ 
trict of Columbia, upon which he subsequently built houses. 
Some of these houses he sold during 1922 and 1923. The 
proceeds derived from these sales are the items in dispute 
in this proceeding. 

All of the lots in question, numbering about 100, were 
acquired by Dunigan more than two years prior to the dale 
of their sale and all of the buildings on these lots were 
erected within two years of the date of sale. Most of the 
sales were made on the installment plan. 

Complete schedules were offered in evidence a; the hear¬ 
ing by the petitioner, which show the cost of e^ch lot, its 
value at the time of sale, the cost of the improvements, the 
sale price and the profits on the transaction. Tljose sched¬ 
ules are hereby made a part of these Findings o|f Fact, by 
reference as completely as if incorporated herei|n. 

The aggregate selling price of the houses and lots was 
$1,027,546.42. The profits realized during the year 1922 
were $123,116.83 and during the year 1923 were $92,572.57. 
The aggregate value of the lots at the time of their sale, ex¬ 
clusive of the buildings was $172,800. 
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In amended returns filed for 1922 and 1923 the entire 
profits from the sale of the above-described properties were 
reported as capital net trains within the meaning 1 of section 
20 b of the Revenue Act of 1921. Respondent disal- 
34 lowed this and treated the profits as ordinary income 
and asserted the deficiencies described in our open¬ 
ing statement. 

In the deficiency notice respondent stated: 


Your contention that the entire profit realized from the 
sale of completed homes built on land held over two years 
is taxable at 12 1 Ain accordance with section 206, is also 
denied. 

Inasmuch as vou are a “dealer" resrularlv engaged in the 
real estate business, in accordance with office decision 
(I. T.)—2297, Cumulative Bulletin Y-2-30-2837-page 109, 
the real property owned by you constitutes your stock in 
trade and, therefore, profit realized from the sale cannot be 
subject to tax under the provisions of section 206 but is tax¬ 
able under sections 210 and 211 of the Revenue Act of 1926. 


Opinion. 

Black: The governing statute here is section 206 of the 
Revenue Act of 1921 which reads in part: 

(a) That for the purpose of this title: 

(1) The term “capital gain" means taxable gain from the 
sale or exchange of capital assets consummated after De¬ 
cember 31, 1921; 


(6) The term “capital assets" as used in the section 
means property acquired and held by the taxpayer for 
profit or investment for more than two years (whether or 
not connected with his trade or business), but does not in¬ 
clude property held for the personal use or consumption 
of the taxpayer 3 or his family, or stock in trade of the tax¬ 
payer or other property of a kind which would properly be 
included in the inventory of the taxpayer if on hand at the 
close of the taxable year. 

(b) In the case of any taxpayer (other than a corpora¬ 
tion) who for any taxable year derives a capital net 
35 gain, there shall (at the election of the taxpayer) be 
levied, collected and paid, in lieu of the taxes imposed 
by sections 210 and 211 of this title, a tax determined as fol¬ 
lows : 
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(Here is set out the method of the computation of the 
tax.) 

Respondent in his pleadings and brief makes the follow¬ 
ing contentions: (1) that the lots sold were the stock in 
trade of decedent taxpayer; (2) it is further contended if 
the above reasons are rejected, only the profit derived from 
the sale of the lots is subject to the capital net gain pro¬ 
visions of the statute. 

Petitioner also makes a similar contention to the latter 
contention of respondent, in his fourth assignment of error 
in his brief in which he says: “Even though it should be 
determined that the improvements cannot be included with 
the lots as capital assets, still the lots are clearly capital 
assets and the appropriate part of the entire gjiin which is 
attributable to the enhancement in the lots is capital net 
gain within the fair intent of section 206 of the Revenue Act 
of 1921.” 

Contention (1) of respondent must be rejected on the 
authority of John S. Phipps, 19 B. T. A. 1293. Cf. Ben L. 
Carroll, 21 B. T. A. 724; Albert F. Keeney, 17 B. T. A. 560; 
Atlantic Coast Realty Co., 11 B. T. A. 416. The Commis¬ 
sioner acquiesced in the Phipps case, supra, in weekly bul¬ 
letin dated January 19, 1931, and issued X-3-4904—I. T. 
2555, reading as follows: 

X-3-4904, I. T. 2555. 

I 

36 In view of the Commissioner’s acquiescence in the 

decision of the United States Board of Tax Appeals 
in the Appeals of John S. Phipps, et al. (19 B. T. A. 1293), 
I. T. 2297 (C. B. Y-2, 109) is overruled in so far as it holds 
that the profit derived from the sale of real property owned 
by real estate dealers (and held for more than two years) 
does not constitute capital gain within the meaning of sec¬ 
tion 206 of the Revenue Act of 1921. | 

We think respondent’s contention (2), also made by peti¬ 
tioner in his alternative contention, rests on much sounder 
ground than respondent's contention (1). Petitioner’s de¬ 
cedent was in the regular business of purchasing unde¬ 
veloped lands and subsequently developing then| by build¬ 
ing houses upon the lots after the land was subdivided and 
improved for building. Manifestly he built these houses to 
sell at a profit and certainly these houses entered into the 
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profit consideration as much as the land upon which they 
were built. Perhaps more so. 

None of the houses sold by petitioner's decedent in the 
taxable years had been constructed for as lone; a period as 
two years, and we think it would be going beyond the clear 
intendment of the statute to hold the profit properly allo¬ 
cable to the sale of these houses, as capital gain within the 
meaning of the statute, merely because tliev were situated 
on land which the decedent had owned for more than 
37 two years. As bearing upon the purpose which (on- 
gress had in mind in enacting section 206 of the Rev- 
enue Act of 1021, we quote from the report submitted bv the 
\Y ays and Means Committee of the House of Representa¬ 
tives to accompany II. R. 8245. On page 10 of the report 
it is stated: 


Section 206: The sale of farms, mineral properties, and 
other capital assets is now seriously retarded by the fact 
that gains and profits earned over a series of years are 
under the present law taxed as a lump sum (and the amount 
of surtax greatly enhanced thereby) in the year in which 
the profit is realized. Many such sales, with their possible 
profit taking and consequent increase of the tax revenue, 
have been blocked by this feature of the present law. In 
order to permit such transactions to go forward without 
fear of a prohibitive tax, the proposed bill, in section 206. 
adds a new section (207) to the income tax, providing that 
where the net gain derived from the sale or other disposi¬ 
tion of capital assets would, under the ordinary procedure, 
be subjected to an income tax in excess of 15 per cent, the 
tax upon capital net gain shall be limited to that rate. It is 
believed that the passage of this provision would materially 
increase the revenue, not only because it would stimulate 
profit-taking transactions but because the limitation of 15 
per cent is also applied to capital losses. I nder present 
conditions there are likelv to be more losses than gains. 


Substantially! the same statement as to the purpose of the 
section is stated on page 12 of the Senate Finance Commit¬ 
tee report accompanying the same bill. 

Therefore, in view of the language of section 206 of the 
Revenue Act of 1921 and the purpose which Congress evi¬ 
dently had in mind in enacting the statute, we hold that the 
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profits attributable to the sale of the houses was not capital 
gain. On authority of John S. Phipps, et a/., 19 B. T. A. 
1293, we hold however that the lots upon whichipetitioner’s 
decedent built the houses were capital assets within 
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the meaning of section 206 of the Rev(] 


jUiue Act of 

1921 and taxpayer has a right to elect |to have the 
portion of the profit from the sales which are'allocable to 
the lots taxed to him as capital gain under that section. 

Since the houses were erected less than ; two vears 
prior to their sale, they were not held by the taxpayer for 
more than two years and were not capital assets within the 
meaning of section 206. Therefore, the taxpayer may not 
elect to have the portion of the profits which is allocable to 
the houses taxed to him as capital gain under section 206. 
but such profits should be taxed as ordinary income. 
Reviewed bv the Board. 

Decision will be entered under Bide 50. 

Smith, Sternhagen, and Matthews dissent. 

39 United States Board of Tax Appeals, Wjashington. 

Docket No. 37149. 

Helen M. Dunigan, Administratrix of the Instate of David 

J. Dunigan, Petitioner, 


v. 


Commissioner of Internal Revenue, Respo 

Decision. 


ndent. 


Pursuant to findings of fact and opinion promulgated 
May 27, 1931, the respondent herein, to-wit, on October 15, 
1931, having filed a proposed redetermination fori the years 
1922 and 1923, and the petitioner on Novembelr 3, 1931, 
having filed notice of acquiescence to the proposed rede 
termination, it is 

Ordered and decided that there are deficiency 
years 1922 and 1923 in the amounts of $32,959.11 
358.67, respectively. 

Enter. 

(Signed) EUGENE BLACK, 


ps for the 
and $23,- 


M ember. 


vlh. 
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Entered Nov. 13, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

40 United States Board of Tax Appeals. Filed May 

12, 1932. 

In the Court of Appeals of the District of Columbia. 

37149. 

Helen M. Dunigan, Administratrix of the Estate of David 
J. Dunigan, Deceased, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of the United States Board 

of Tax Appeals. 

To the Honorable the Chief Justice and the Associate Jus¬ 
tices of the Court of Appeals of the District of Columbia: 

Your petitioner, Helen M. Dunigan, as Administratrix 
of the Estate of David J. Dunigan, late of the District of 
Columbia, deceased, is aggrieved by a decision of the 
United States Board of Tax Appeals rendered against her. 
as such administratrix, on the 13th day of November, 1931, 
in the case of Helen .1/. Dunigan , Administratrix , Peti¬ 
tioner, vs. Commissioner of Internal Revenue , Respondent. 

Docket No. 37,149, on the Docket of the Board, deter- 
41 mining deficiencies in income taxes of petitioner’s 
intestate of $32,959.11 for the calendar vear 1922, 
and $23,358.67 for the calendar year 1923, and respectfully 
submits her petition for a review thereof by the Court of 
Appeals of the District of Columbia, and, in support 
thereof, states as follows: 


I. 

Statement of the Nature of the Controversv. 

* 

1. On the 9th day of April, 1928, petitioner’s intestate 
filed with the United States Board of Tax Appeals, in pur- 
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suance of the Revenue Act of 1926, his petitioil requesting 
redetermination of a deficiency in income takes for the 
calendar year 1922, amounting to $44,135.56, <|ind for the 
calendar year 1923, amounting to $33,004.22, | a total of 
$77,139.78, shown by the final notice of deficiency pre- 
viouslv mailed bv the Commissioner of Internal Revenue 
to petitioner’s intestate under date of February 10, 1928, 
and the statement attached thereto. Said petitjon alleged, 
in substance, as follows: | 

That petitioner’s intestate was an individual, residing 
and having his office in Washington, I). C.; tl|iat, during 
the calendar years in question and for some fears prior 
thereto, he was and had been engaged in the budding busi¬ 
ness in the District of Columbia, in which business it was 
his practice to purchase tracts or parcels of I land of a 
sufficient size for a number of building lots, to erect 
42 dwelling houses thereon, and sell the same; that, 
more than two years prior to the respective calen¬ 
dar years in question, he had thus purchased certain lands, 
upon which he subsequently erected dwelling houses, which 
he sold during the years in question; and that, in each 
such case, where the land had been held bv him for more 
than two years prior to its sale, he had, by his amended 
tax returns for the calendar years 1922 and 1923, returned 
the profits realized from these sales during such years, 
under Section 206 (a) of the Revenue Act of 1921, as capi¬ 
tal net gains. Said petition set forth in detail a descrip¬ 
tion of each property thus held by said petitioner for over 
two vears, and sold during the vear 1922, and likewise 
during the year 1923, with the date of acquisition, the net 
cost of the respective properties, including improvements, 
together with the selling price, the amount of jhe trusts 
thereon, the total collections thereon during the vears 1922 
and 1923, and the profit realized thereon during such years. 

That, in computing the deficiency claimed from peti¬ 
tioner, as shown by the above-mentioned letter of the Com¬ 
missioner of Internal Revenue of February 10, 1928, and 
the statement attached thereto, the Commissioned refused 
to hold such net profits for the said calendar years 1922 
and 1923 to be subject to tax as capital net gains under 
the provisions of said Section 206 of the Revenue Act 
of 1921, and instead held that such profits were taxable 
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as ordinary income under the provisions of Sections 

43 210 and 211 of the Revenue Act of 1926, upon the 
ground that tlie lands held by said petitioner for 

more than two years prior to sales thereof in 1922 and 
1923 were his “stock in trade”, and therefore not “capi¬ 
tal assets", as defined in said Section 206 (a) of the Rev¬ 
enue Act of 1921. In said petition, claim was made that 
the Commissioner had erred in so holding, and in refus¬ 
ing to hold that the net profits aforesaid for the calendar 
years 1922 and 1923 were subject to tax under the pro¬ 
visions of said Section 206 of the Revenue Act of 1921. 

2. On June 6, 1928, the Commissioner of Internal Rev¬ 
enue filed with said Board his answer to the said petition, 
which answer admitted the following averments of fact, 
namelv: 

That taxpayer was an individual, engaged in the build¬ 
ing business in the District of Columbia during the vears 
11^22 and 1923. and for some years prior thereto; that it 
was his practice to purchase tracts or parcels of land of a 
sufficient size for a number of building lots, to erect dwell- 
ing houses thereon, and to sell the same. Otherwise, the 
allegations of the petition were denied. 

3. Thereafter, the original petitioner, the said David J. 
Dunigan, died, and, on February 8, 1930, this petitioner, 
Helen M. Dunigan. as administratrix of the estate of the 
said David J. Dunigan. deceased, was substituted as peti¬ 
tioner, in his place and stead; and thereafter, the 

44 cause, being at issue under the rules and practice 
of said Board, came on for hearing March 24, 1930, 

before Honorable C. P. Smith, Member of said Board, at 


which time this petitioner, by competent witnesses and 
documentary evidence, submitted testimony supporting the 
allegations of the petition and the claim that error had 
been committed by the Commissioner in determining the 
deficiencies in faxes asserted against the original peti¬ 
tioner, David J. Dunigan. 

4. Thereafter, on September 5, 1930, the findings of fact 
and opinion of the said Honorable C. P. Smith in the above 
case were promulgated. The facts were found to be sub¬ 
stantially as averred by the original petitioner and as sub¬ 
stantiated by the testimony offered as above, and were, 
in substance, tlfiit the original petitioner, David J. Duni¬ 
gan, was engaged in the real estate and building business 
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in the District of Columbia, during the years 1922 and 
1923 and for some years prior thereto, and that it was his 
practice to purchase unimproved parcels of land and erect 
houses thereon, mostly of the small residential type, which 
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vear 1919 
% 

Northwest 
‘h he sub- 
durimr the 


he would sell in single units; that during the 
he purchased two such tracts of land in the 
Section of the District of Columbia upon whi 
sequently built houses, some of which he sold 
years 1922 and 1923; that all of the lots thus in question 
in this cause, about 100 in number, were acquired by the 
said Dunigan more than two years prior to t'le date of 

their sale and all of the dwellings on thes^ lots were 

45 erected within two vears of the date of 

♦ 

of the sales being made on the instalment 
aggregate ground cost of the lots in question 
485.90, the aggregate cost of the houses and 
provements thereon, $586,320.42, and the profit 
during the year 1922 were $123,116.83, and durin^ _ „ __ 
1923, $92,572.57. The aggregate value of the lots at the 
time of their sale was $172,800.00. The said Dunigan, by 


sale, most 
plan. The 
was $93,- 
other im- 
s realized 
k the vear 


amended tax returns for the vears 1922 and 192 




had re¬ 


turned the profits from the above sales as capital net 
gains within the meaning of Section 206 of the Revenue 
Act of 1921. By the said opinion, it was held, in brief, 
that the lots in question were not the said punigan’s 
“stock in trade”, as those words are used in Section 206 
of the Revenue Act of 1921, and that, as these 
held by the taxpayer for more than two years, 
stituted a capital asset, within the meaning of 
tion, and that the said Dunigan was entitled to return the 
profits derived from the sale thereof as capital net gains 


lots were 
they con- 
said sec- 


1 section, 
the well- 
ade upon 
severable 


and to have the same taxed as provided in sai 
Said opinion further held that, upon the basis of 
established rule of law that all improvements m 
realty become a part of the realty and are un 
from the realty, the same principle applied to tlije portion 
of the profits resulting from the erection of said houses 
upon said lots, and the sale thereof, so that tlie entire 
profits realized during the years 1922 and 1923 from the 
sale of the aforesaid lots, as improved, were prop¬ 
erly capital gains and taxable under the provisions 
of Section 206 of the Revenue Act of 1921. 


46 
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5. That thereafter, on September 11, 1930, Honorable 
John M. Sternhagen, a Member and at the time Acting 
Chairman of the said Board, ordered that, pursuant to the 
authority contained in Section 601 (b) of the Revenue Act 
of 1928, the report of Division Xo. 5, being the aforesaid 
findings and decision of the said Honorable C. P. Smith, 
promulgated September 5, 1930, be reviewed by the Board, 
and thereafter, on May 27, 1931, the findings of fact and 
opinion of the Board, upon such review, were promulgated. 
Such findings of fact were similar in all material respects 
to the averments of the petition and the testimony offered 
by petitioner in support thereof; but the opinion, rendered 
by Honorable Eugene Black, Member of the Board, was, in 
effect, that, while the appropriate part of the entire net 
profits or gain attributable to the enhancement in the lands 
or lots held and sold as aforesaid constituted capital gains 
within the fair intent of Section 206 of the Revenue Act of 
1921, and were properly returnable and taxable thereunder, 
yet the portion of the total net profits attributable to the 
sale of the houses erected on said lands within a period of 
two (2) years from the sale thereof, did not constitute cap¬ 
ital gains within the meaning of said Section, and so were 
returnable and taxable, as ordinary income. From this 
opinion and determination, however, the aforesaid 
47 Honorable C. P. Smith and also Honorable John M. 

Sternhagen and Honorable Anabelle Matthews, Mem¬ 
bers of said Board, dissented. Thereafter, on the 13th day 
of November, 1931, the Board, pursuant to said findings 
of fact and opinion promulgated May 27, 1931, entered its 
order and decision that there are deficiencies for the years 
1922 and 1923 in the amounts of $32,959.11 and $23,358.67, 
respectively. 

II. 

Designation of Court of Review. 

Petitioner being aggrieved by the said findings of fact, 
opinion, decision and orders, desires review thereof, in ac¬ 
cordance with the provisions of the Revenue Act of 1926, 
by the Court of Appeals of the District of Columbia, peti¬ 
tioner’s intestate having been, and petitioner being, a resi¬ 
dent and inhabitant of the District of Columbia, and not of 
anv circuit. 
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III. 


Assignments of Error. 


Your petitioner believes and avers that errors were com¬ 
mitted by tlie Board, to her damage and prejudice, as Ad¬ 
ministratrix as aforesaid, as follows: 

1 . The Board of Tax Appeals erred in denying the peti¬ 
tioner’s contention that the entire net profits derived by 

the original petitioner during the years 1922 and 
48 1923 from the sales of the lots here involved, as im¬ 

proved, constituted capital net gains within the 
proper meaning and intent of Section 206 of the Revenue 
Act of 1921 and were taxable as such. 

2. The Board of Tax Appeals erred in denyiijg the peti¬ 
tioner’s contention that the portion of the net profits de¬ 
rived by the original petitioner during the years 1922 and 
1923 attributable to the improvements placed upon the 
lots in question constituted capital net gains within the 
proper meaning and intent of Section 206 of tlje Revenue 
Act of 1921 and were taxable as such. 

3. The Board of Tax Appeals erred in holding that the 
portion of the net profits realized by the original peti¬ 
tioner during the years 1922 and 1923 attributable to the 
improvements placed upon the aforesaid lots (ionstituted 


ordinarv income and were taxable as such. 

* 

4. The Board of Tax Appeals erred in refusing to hold 
that such portion of the aforesaid net profits constituted 
capital net gains under the provisions of Section 206 of the 
Revenue Act of 1921 and were taxable as such. 

5. The Board of Tax Appeals erred in determining a 
deficiency in the original petitioner’s income tax|es for the 
year 1922 of $32,959.11, or a deficiency in any amount what¬ 
ever. 

6 . The Board of Tax Appeals erred in refusing to hold 
and determine that there was no deficiencv whatever in the 

•r 

original petitioner’s income taxes for the calendar 

49 vear 1922. 

* 

7. The Board of Tax Appeals erred in determining 
a deficiency in the original petitioner’s income taxes for 
the year 1923 of $23,358.67, or a deficiency in any amount 
whatever. 

8 . The Board of Tax Appeals erred in refusing to hold 
and determine that there was no deficiency whatever in the 
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original petitioner’s income taxes for the calendar year 1923. 

9. The Board of Tax Appeals erred in rendering decision 
for the Commissioner of Internal Revenue and redetermin¬ 
ing petitioner's tax liability by finding deficiencies due for 
the years 1922 and 1923 in the sums of $32,959.11 and 


$23,358.67, respectively. 

Wherefore your petitioner prays that the decision of the 
Board of Tax Appeals entered herein against her, as ad¬ 
ministratrix as aforesaid, be reviewed and reversed by this 
Honorable Court, and for such other and further relief as 
the Court mav deem meet and proper in the premises. 

I HELEN M. DUNIGAN, 

Administratrix of the Estate of 

David J. Dunigan , Petitioner. 
Bv STANTON C. PEELLE, 

* 7 


Attorney. 


PEELLE, OGILBY & LESII, 
Bv STANTON C. PEELLE, 
WALTER B. GUY, 

Of Counsel. 


50 District ok Columbia, To wit: 

Stanton C. Peelle, being duly sworn, deposes and says 
that he is attorney for petitioner, that he knows the con¬ 
tents of the foregoing petition, that to the best of his knowl¬ 
edge and belief the statements therein are true, and that the 
assignments of error are well taken and intended to be 
argued. 

STANTON C. PEELLE. 


Subscribed and sworn to before me this 12th day of May, 
1932. 

[notarialseal.] R. S. HARRINGTON, 

Notary Public , D. C. 
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Filed May 12, 1932. 

United States Board of Tax Appeals. 


To Honorable C. M. Charest, 

General Counsel, 

Attorney for Commissioner 
of Internal Revenue: 

You are hereby notified that on the 12th day of May, A. D. 
1932, a petition for a review of the decision of the United 



DAVID BURNET, COM MR. OF IXT. REVENUE. 33 

States Board of Tax Appeals was filed with the Clerk of 
the Board, in the case ot Helen M. Dunigan , Administratrix 
of the Estate of Da rid J. Dunigan, deceased, v. Co 
of Internal Rerenue, Docket Xo. 37141), and a t: 
said petition is herewith served upon you. 


mmissioner 
*ue copy of 


(Signed) STANTON C. PEEL 

Attorney for Helen M. Dunigan, Ad ministra- 
trix of the Estate of Darid d. Dunigan, 
Deceased, Petitioner. 


JLE, 


Receipt of the above petition acknowledged tli 


of May, A. D. 1932. 
(Signed) 


C. M. CHARI 


s 12th day 


1ST, 


Attorney f or Commissioner of Internal Revenue. 

52 United States Board of Tax Appeals. Filed Jul. 7, 

1932. 

United States Board of Tax Appeals. 

Docket No. 37149. 

Helen M. Dunigan, Administratrix of the Estate of 
David *1. Dunigan, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Stipulation as to Record. 

It is hereby stipulated and agreed by and be 


ween the 


petitioner and the respondent, through their respective 
counsel of record, that the schedules referred to in'the Find- 


md made 
elv as if 


ings of Fact, promulgated herein May 27, 1931, ^ 
a part of said Findings by reference, as comple 
incorporated therein, consist of the following, nainely: 

Exhibits U B,’’ “C” and “D", attached to the original 
petition filed herein April 9, 1928, which exhibits were 
offered by petitioner and received in evidence as Petitioner’s 
Exhibits 5, 6 and 7, respectively, and also Petitioner’s Ex¬ 
hibit Xo. 8, which sets forth, lot by lot, the appraisal by the 
witness, George C. Bowie, a real estate expert and an 
53 official of H. L. Rust Company, of the fair market 
value of the lots involved in this proceeding at the 
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time of the respective sales thereof in the years 1922 and 
1923, considered simply as lots independently of the dwell¬ 
ings erected thereon. 

It is further stipulated that these four exhibits are to 
stand and he treated as part of the aforesaid Findings of 
Fact, which by reference are incorporated therein, and that 
said Findings of Fact, with said Exhibits, are to stand and 
betaken as and for a statement of evidence on the appeal in 
this cause. 


STAXTOX 0. PEELLE, 

Attorney for Petitioner. 
(S.) (\ M. (TIAKEST, 

dene rat ('ounsel, Bureau of Internal 

Revenue, Attorney for Respondent . 


54 l\ S. Board of Tax Appeals, Div. 5, Docket 37140. Admitted in evidence. 
Mar. 24, 1930. Petitioner’s Exhibit S, Resjxmdents. 


1922 Sales 





Ground cost 

Ground value 

Address. 

Square. 

Lot. 

Schedules B A: C. 

as appraised. 

1202 Jefferson St. 

2931 

79 

926.87 

SI.350.00 

1215 Jefferson St. 

2932 

4S 

915.99 

1,350.00 

1200 Kennedy St. 

2932 

70 

915.99 

7.500.00 

1202 Kennedy St. 

2932 

69 

915.99 

1.350.00 

120S Kennedy St. 

2932 

66 

915.99 

1.350. IX) 

1210 Kennedy St. 

2932 

65 

915.99 

1.350.00 

1214 Kennedy St. 

2932 

63 

915.99 

1.350.00 

0000 Kennedy St. 

2932 

60 

915.99 

1.350.00 

1224 Kennedy St. 

... 2932 

58 

915.99 

1.350.00 

1200 Longfellow St. 

2933 

50 

904.25 

6,000.00 

1216 Longfellow St. 

.. . 2933 

42 

904.25 

1.400.00 

3902 Huntington St. 

1754 

23 

1.825.50 

3.000.00 

1206 Ingraham St. 

2930 

73 

754.35 

1.400.00 

1212 Ingraham St. 

2930 

70 

754.35 

1 .400. (X) 

1220 Ingraham St. 

2930 

66 

754.35 

1.400.00 

002S Ingraham St . 

2930 

62 

754.35 

1.400.00 

1236 Ingraham St. 

2930 

58 

754.35 

1 .500. (X) 

1204 Jefferson St. 

2931 

78 

926.87 

1.350.00 

120S Jefferson St. 

2931 

76 

926.87 

1.350.00 

1210 Jefferson St 

2931 


926.S7 

1.350. (X) 

1212 Jefferson St. 

2931 

74 

926.S7 

1.350.00 

1214 Jefferson St. 

2931 

73 

926.87 

1.350.00 

12IS Jefferson St. 

2931 

71 

926.87 

1.350.00 

1220 Jefferson St. 

2931 

70 

926.87 

1.350.00 

1222 Jefferson St. 

2931 

69 

926.87 

1.350.00 

1224 Jefferson St. 

2931 

68 

926.87 

1.350. (X) 

1226 Jefferson St. 

2931 

67 

926.87 

1.350.00 

122S Jefferson St. 

2931 

66 

926.87 

1.350.00 

1230 Jefferson St. 

2931 

65 

926.87 

1.450.00 

1205 Jefferson St. 

... 2932 

43 

915.99 

1.350.00 

1207 Jefferson St. 

2932 

44 

915.99 

1.350.00 

1209 Jefferson St. 

... 2932 

45 

915.99 

1.350.00 

1211 Jefferson St. 

2932 

46 

915.99 

1.350.00 
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1922 Sales 

Ground cost Ground value 

Address. Square. Lot . Schedules B <fc G. as appraised. 

55 

1213 Jefferson St. 2932 47 915.99 1.350.00 

1219 Jefferson St. 2932 50 915.99 1.350.00 

1225 Jefferson St. 2932 53 915.99 1.350.00 

1227 Jefferson St. 2932 54 915.99 1.350.00 

1229 Jefferson St. 2932 55 915.99 1,350.00 

1231 Jefferson St. 2932 50 915.99 1.400.00 

1204 Kennedy St. 2932 OS 915.99 1.350.00 

1206 Kennedy St. 2932 07 915.99 1,350.00 

1212 Kennedv St. 2932 04 915.99 1.350.00 

1210 Kennedy St. 2932 02 915.99 1.350.00 

1218 Kennedy St. 2932 01 915.99 1.350.00 

1222 Kennedy St. 2932 59 915.99 1.350.00 

1220 Kennedy St. 2932 57 915.99 1.750.00 

1202 Longfellow St. 2933 49 904.25 1,400 00 

1204 Longfellow St. 2933 4X 904.25 1.400 00 

1200 Ixmgfellow St. 2933 47 904.25 1,400.00 

1208 Longfellow St. 2933 40 904.25 1.400.00 

1210 Longfellow St. 2933 45 904.25 1.400 00 

1212 Longfellow St. 2933 44 904.25 1.400 00 

1214 Longfellow St. 2933 43 904.25 1.400.00 

1218 Longfellow St. 2933 41 904.25 1.400.00 

1220 Longfellow St. 2933 40 904.25 1.400 00 

5222 I xmgfellow St. 2933 39 904.25 1.500.00 

5303 Thirteenth St. 2931 81 1.056.91 2.150.00 

5305 Thirteent h St. 2931 82 1.056.91 2.150.00 

5307 Thirteenth St. 2931 83 1.056.91 2,150.00 

5309 Thirteenth St. 2931 84 1.056.91 2,150.00 

5313 Thirteenth St. 2931 86 1.056.91 2.150.00 

5315 Thirteent h St. 2931 87 1.056.91 2.150.00 

1319 Thirteenth St. 2931 89 1.056.91 2.150.00 

5321 Thirteenth St. 2931 90 1.056.91 2.150.00 

56 

1216 Jeffers*m St. 2931 72 926.87 1.350.00 

1217 Jefferson St. 2932 49 915.99 1.350.00 

1221 Jefferson St. 2932 51 915.99 1.350.00 

1223 Jefferson St. 2932 52 915.99 1 .350.00 

5301 Thirteenth St. 2931 80 1.056.91 2.600.00 

64,584.34 114.800.00 

57 1923 Sales. 

Ground cost Ground value 

Address. Square. Lot. Schedule D. as appraised. 

1208 Ingraham St. 2930 72 754.35 1,400.00 

1224 Ingraham St. 2930 64 754.35 1.400.00 

1230 I ngraham St. 2930 61 754.35 1.400.00 

1232 Ingraham St. 2930 60 754.35 1.400.00 

1204 I ngraham St. 2930 74 754.35 1.400.00 

1206 Ingraham St. 2930 73 754.37 1,400.00 

1214 I ngraha m St. 2930 69 754.37 1.400.00 

5405 Thirteenth St. 2932 74 986.45 2.000.00 

5413 Thirteenth St. 2932 78 986.45 2.000.00 

5419 Thirteenth St. 2932 81 986.45 2.000.00 

1210 I ngraham St. 2930 71 754.37 1,400.00 

1216 Ingraham St. 2930 68 754.37 1.400.00 

1222 Ingraham St. 2930 65 754.37 1.400.00 

1234 Ingraham St. 2930 59 754.37 1,400.00 

5401 Thirteenth St. 2932 72 986.45 2,350.00 
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1923 


S 


ales. 


Address. ! Square. 

5407 Thirteenth St. 2032 

5411 Thirteenth St. 2032 

5417 Thirteenth St. 2032 

5427 Thirteenth St. 2032 

5420 Thirteenth St. 2032 

5317 Thirteenth St. 2031 

5327 Thirteenth St. 2031 

1218 Ingraham St. 2030 

5311 Thirteenth St. 2031 

5325 Thirteenth St. 2031 

5400 Thirteenth St. 2032 

5423 Thirteenth St. 2032 

5425 Thirteenth St. 2032 

5403 Thirteenth St. 2032 

5421 Thirteenth St. 2032 

1220 Ingraham St . 2030 

5323 13th St. 2031 



< i round cost 

Ground value 

L«>t. 

Schedule I >. 

as appraised. 

75 

0S0.45 

2.000.00 

77 

9S0.45 

2.000.00 

SO 

980.45 

2.000.00 

85 

980.45 

2.(XX). 00 

SO 

080.45 

2.350.00 

ss 

1.050.91 

2.150.00 

03 

1.050.01 

2.500,00 

07 

754.37 

1.400.00 

S5 

1.050.01 

2.150.00 

02 

1.050.01 

2.150.00 

70 

9S0.45 

2. (XX). 00 

S3 

980.45 

2.000.00 

S4 

980.45 

2. (XX). (X) 

73 

080.45 

2. (XX). (X) 

82 

080.45 

2,000. (X) 

03 

» 54. .1 i 

1.400.00 

01 

1.050.01 

2.150.00 


28.901.50 

58.000.00 


58 United States Board of Tax Appeals. Filed July 7, 

1 932. 

United States Board of Tax Appeals. 

Docket Xo. 37149. 

Helen M. Duxigan, Administratrix of the Kstate of David 

J. Dunigan, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

To the (Jerk of the United States Board of Tax Appeals: 

You will please prepare, and within sixty (60) days from 
the date of the tiling of the petition for review in the above- 
entitled cause, transmit to the (Jerk of the Court of Ap¬ 
peals of the District of Columbia, certified copies of the 
following documents: 

1 . The docket entries of proceedings before the United 
States Board of l ax Appeals in the above-entitled cause. 

2. Pleadings before the Board, consisting of petition 
with all exhibits, filed April 9, 1928, and answer filed June 


59 3. Motion filed February 8, 1930, to substitute 

Helen M. Dunigan, Administratrix of David J. Duni- 
gan, deceased, as petitioner. 

4. Order, entered February 10, 1930, that Helen M. 
Dunigan, Administratrix, etc., be substituted as petitioner. 




















DAVID BURNET, COMMR. OF 1XT. REVENUE. 
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5. Findings of Fact and Opinion of Honorable Charles 


entered for 
1930. 


P. Smith, Division 5, directing judgment be 
petitioner, filed and promulgated September 5, 

6 . Order entered September 6, 1930, that Findings of 
Fact and Opinion be amended to read, judgment will be 
entered under Rule 50. 

7. Order entered September 11, 1930, that Findings of 
Fact and Opinion be reviewed by the entire Board. 

8 . Findings of Fact and Opinion of Honorable Eugene 


27, 1931. 
otfered and 


lerein July 

Honorable 

Appeals of 
s of error. 


Black, Division 15, filed and promulgated May 

9. Copy of “Petitioner's exhibit number 8”, 
received in evidence before Honorable Charle^ P. Smith, 
Member of the Board, on March 24, 1930. 

10. Stipulation of counsel as to record, filed 
7, 1932. 

11 . Decision entered November 13, 1931, by 
Eugene Black, Division 15. 

12. Petition for review bv the Court of 

60 the District of Columbia, with assignmen 
filed by the taxpayer May 12, 1932. 

13. Proof of service of petition for review, fil|ed May 12, 
1932. 

14. This praecipe. 

The foregoing to be prepared, certified, and t 
as required by law and the Rules of the Court 
of the District of Columbia. 

STANTON 0. PEET 
Attorney for Pi j 

No counter praecipe. 

(S.) C. M. Oil A REST, 

General Counsel, Bureau of Internal 

Revenue, Attorney for Respondent 

61 Docket No. 37149. 

Helen M. Duxigax, Administratrix of the Es tat <j? of David 

J. Dunigan, Petitioner, 
v. 

i 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, Clerk of the U. S. Board of Taxj Appeals, 
do hereby certify that the foregoing pages 1 to 
sive, contain and are a true copy of the transcript 


ransmitted 
pf Appeals 

LE, 

tit loner. 


60, inclu- 
of record, 
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H. M. DUNIGAN, ETC., VS. DAVID BURNET. ETC. 


papers and proceedings on file and of record in my office as 

called for by the Praecipe in the appeal (or appeals) as 

above numbered and entitled. 

In testimony! whereof I hereunto set mv hand and affix 
* • 

the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 27th day of 
Julv A. D. 1932. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk . 

62 United States Board of Tax Appeals. 

Docket Xo. 37149. 

Helen M. Dunigan, Administratrix of the Estate of David 

J. Dunigan, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for petitioner and consent of 
counsel for respondent, it is 

Ordered that the time for preparation of the evidence and 
for transmission and delivery of the record su-r petition for 
review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and it is hereby 
extended to August 10, 1932. 

(Signed) LOG AX MORRIS, 

Member. 

Dated Washington, D. C., July 8, 1932. 

A true copv. Teste. 

B. D. GAMBLE, 

Clerk, 

[Seal U. S. Board of Tax Appeals.] 

; B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

[Endorsed on cover:] Board of Tax Appeals. Xo. 5761. 
Helen M. Dunigan, administratrix of estate of David J. 
Dunigan, deceased, appellant, vs. David Burnet, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Aug. 9, 1932. Henry W. Hodges, Clerk. 

(2444) 






COURT OF APPEALS 
DISTRICT OF COLUMBIA 
F iLED 

FEB 1 n 1933 


jfuvui Mr Jtrdqe*. — 

Ci_£*K 

IX THE 

com or APPEALS OF THE DISTRICT Of COLOMBIA 


Xo. 5761. 


Helen M. Duxican, Administratrix of the Estate of 
David J. Dunk; an, Deceased, A p pell ant, 


vs. 


David Burnet, Commissioner of Internal Revenue, 

Appellee. 


BRIEF IN BEHALF OF APPELLANT. 


Stanton C. Peelle, 

Dale D. Drain, 

Attorneys for Appellant. 

AV alter B. Guy, 

Peelle & Lesh, 

Of Counsel. 


Press ok Byron S. Adams, Washington. D. C. 








IN THE 


COURT OF APPEALS Of THE DISTRICT OF COLUMBIA 


No. 5761. 


Helen M. Dunigan, Administratrix of the Esta 
David J. Dunigan, Deceased, Appellant, 

vs. 

David Burnet, Commissioner of Internal Revenue, 

Appellee. 

BRIEF IN BEHALF OF APPELLANT. 


This is an appeal by Helen M. Dunigan, as adifiinis- 
tratrix of the Estate of David J. Dunigan, deceased, 
from a decision of the United States Board of Tax Ap¬ 
peals determining deficiencies in appellant's income 
taxes for the years 1922 and 1923 in the amounts of 
$32,959.11 and $23,358.67, respectively (R. 26). 

STATEMENT OF FACTS. 

There is no dispute about the facts in this cjase, 
which were found by the Board substantially as set 
forth by the taxpayer in the petition on appeal to the 


TE OF 
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Board from the decision of the Commissioner of In¬ 
ternal Revenue (R. 3-3), and which are covered in this 
record by the Findings of Fact of the Board, promul¬ 
gated May *27, 1931 (R. 21-22), the schedules or ex¬ 
hibits therein referred to and made a part thereof (R. 
insert between pp. 10 and 11, and pp. 34-36), and the 
stipulation that such Findings, with Exhibits, are to 
stand and be taken as and for a statement of evidence 
on this appeal. (R. 33-34) 

These facts, for the purpose of this appeal, may be 


summarized as follows: 

Appellant's intestate, David J. Dunigan, was, dur¬ 
ing the years 1922 and 1923, and for several years prior 
thereto, engaged in the real estate business in the Dis¬ 
trict of Columbia. It was his practice to purchase un¬ 
improved parcels of land and erect houses thereon, 
mostly of itlie small residential type, which he would 
sell in single units. During 1919 he purchased two 
such tracts of land in the Northwest section of the Dis¬ 
trict of Columbia, on which he subsequently built 
houses, many of which lie sold during 1922 and 1923, 
realizing therefrom a profit of $123,116.83 for the year 
1922 and a profit of $92,372.57 for the year 1923. All 
of the lots in question, numbering about one hundred, 
were acquired by Mr. Dunigan more than two years 
prior to the date of their sale, and all of the buildings 
on these lots were erected within the two years of the 
date of sale. (R. 21) In amended returns filed for the 
years 1922 and 1923 the entire profits from the sale 
of said properties were reported as capital gain within 
the meaning of Section 206 of the Revenue Act of 
1921. (R. 22) The Commissioner of Internal Revenue 
held that such profits were not taxable as capital gain 
and treated the entire profits so realized as ordinarv 


income and asserted deficiencies in tax of $44,135.56 
for the vear 1922 and $33,004.22 for the Year 1923. 
From this action of the (’ommissioner, Mr. Ditnigan 
appealed to the l nited State's Board of Tax Appeals. 
(Id 3 5; l j.-on ids death dining the pendency of said 
appeal his widow, as administratrix of his estate (the 
appellant herein), was substituted in his place, (R. 13) 
Tiie Board of Tax Appeals held that so much of the 
said profits as was apportioaabie to the enhancement 
in value of the unimproved land was taxable as cjipital 
gain, but that so much of said profits as was attributa¬ 
ble to the houses erected thereon did not constitute cap¬ 
ital gain and was returnable and taxable as ordinarv 
income. (R. 22-25) 

This holding of the Board resulted in a reduction 
of the claimed deficiencies to the amounts stated in 
the opening paragraph of this brief, but there would 
be no deficiency at all if the entire profits arising from 
the sale of said property are taxable as capital gain. 
It is from this decision of the Board holding- that a 
large portion of said profits are not taxable as capital 
gain that this appeal is prosecuted. (R. 26-32) 


ASSIGNMENTS 0? ERROR. 

Appellant has made nine assignments of erroj* (R. 
31-32) which are based on a single point of law, ljame- 
ly, that the Board of Tax Appeals erred in denying 

k de- 
1922 
Id, as 


appellant's contention that the entire net profit 
rived by appellant's intestate during the years 
and 1923 from the sales of the lots herein involve 
improved, constituted capital gain within the proper 
meaning and intent of Section 206 of the Revenue Act 
of 1921 and wore taxable as such. The single (lues- 
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tion hero involved is whether the Board of Tax Ap¬ 
peals was right in segregating the amount of profits 
realized as between the land itself and the improve¬ 
ments placed thereon and in holding that the portion 
of said profits allocated to the improvements was not 
capital gain within said statute. 


TKE STATUTE. 

The statute here involved is Section 20(5 of the Rev¬ 
enue Act of 1921 (42 St at. 232), which reads as follows: 

“Sec. 2i)G. Capital gain, (a) That for the pur¬ 
pose of this title: 

(1) The term ‘capital gain' means taxable 
gain from the sale or exchange of capital assets 
consummated after December 31, 1921; 

(2) The term ‘capital loss' means deductible 
loss resulting from the sale or exchange of capi¬ 
tal assets consummated after December 31, 1921; 

(3) The term ‘capital deductions’ means such 
deductions as are allowed under this title for the 
purpose of computing net income and are prop¬ 
erly allocable to or chargeable against items of 
capital gain as defined in this section; 

(4) The term ‘capital net gain' means the ex¬ 
cess of the total amount of capital gain over the 
sum of the capital deductions and capital losses; 

(5) iThe term ‘ordinary net income’ means the 
net income, computed in accordance with the pro¬ 
visions of this title, after excluding all items of 
capital gain, capital loss, and capital deductions; 
and 

(()) The term ‘capital assets' as used in this 
section means property acquired and held by the 
taxpayer for profit or investment for more than 
two vears (whether or not connected with his trade 
or business), but does not include property held 
for the personal use or consumption of the tax- 
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payer or his family, or stock in trade of the tax¬ 
payer or other property of a kind which would 
properly be included in the inventory of the tax¬ 
payer if on hand at the close of the taxable year. 

(b) In the case of any taxpayer (other than a 
corporation) who for anv taxable vear derives a 
capital net gain, there shall (at the election of the 
taxpayer) be levied, collected and paid, in lieu of 
the taxes imposed by sections 210 and 211 of this 
title, a tax determined as follows: 

A partial tax shall first be computed upen tin* 
basis of the ordinarv net income at the rates and 
in the manner provided in sections 210 and 211, 
and the total tax shall be this amount plus 12Vi¬ 
per centum of the capital net gain; but if the tax¬ 
payer elects to be taxed under this section the 
total tax shall in no such case be less than 12j/> 
per centum of the total net income. The total tax 
thus determined shall be computed, collected and 
paid in the same manner, at the same time and 
subject to the same provisions of law, including 
penalties, as other taxes under this title.” 

ARGUMENT. 

i 

As stated above, the sole question involved in this 


appeal is whether the appellant is entitled to liavte the 
profits realized from the sale of improved lots {axed 
as capital gain under Section 206 of the Revenue Act 
of 1921 where the lots had been held more thai: two 
years but the improvements had been made less than 
two years prior to the sale. 

The varying attitude of the taxing authorities in 
respect to the claimed deficiency in tax is illuminating. 

The Commissioner held that no part of the profits 


realized from the sale of the lots was taxable as capital 
gain on the ground that the real property in question 
constituted the “stock in trade” of the taxpayer! and 




was consequently excluded from the operation of Sec¬ 
tion 206. (R. 7) The Board of Tax Appeals, through 
Division Xo. 5, overruled the contention of the Com¬ 
missioner that real estate could he considered to be 
“stock in trade,*' and held that all of the profit real¬ 
ized from the sale of these improved lots was taxable 
as capital gain “upon the basis of the well-established 
rule of law that all improvements made upon realty be¬ 
come a part of the realty and are unseverable from 
the realty. What was sold in this instance was not the 
houses and lots separately but the lots with all im¬ 
provements that had been made, including the houses.** 
(R. 18-19) 

Upon a review by the Board of the decision of Divi¬ 
sion XV). 5 the Board agreed with Division Xo. 5 that 
the lots could not be considered “stock in trade’* (the 
Commissioner had meanwhile abandoned this conten¬ 
tion, R. 22) but held (three members dissenting) that, 
since the improvements had not been on the lots for 
more than two years before they were sold, the portion 
of the profits “allocable" to the improvements as dis¬ 
tinguished from the bare land was taxable as ordinary 
income, and that only the profit attributable to the lots 
alone, exclusive of the improvements, could be taxed 
as capital gain. (R. 25) 

AVe submit that there is no authority of law or rea 
son for such segregation of the houses from the land. 

Through the whole history of the common law, 
“land" has been held to include the buildings thereon, 
the buildings being considered part of the land itself. 

In 2 Blackstone’s Commentaries, 17-18, it is said: 


“Corporeal hereditaments consist wholly of sub¬ 
stantial and permanent objects; all of which may 
be comprehended under the general denomination 



I 

of land only. For land, says Sir Edward Coke, 
comprehended!, in its legal signification, any 


ground, soil, or earth whatsoever; as iarable 
meadows, pastures, woods, moors, fvaters, 
marshes, furzes, and heath. It legally incjludeth 
also all castles, houses, and other buildings: for 
thev consist of two things; land, which is the 
foundation, and structure thereupon; so thjut if 1 
convey the land or ground, the structure or build¬ 
ing passcth therewith. * * * So that the word 

‘land’ includes not only the face of the earth, but 
everything under it, or over it.” 

Congress must have had this established principle 
of the common law in mind when it enacted the jReve- 
nue Act of 1921 with its new provision for a different 
rate of taxation with respect to capital gain as set 
forth in Section 206 of that Act. 1 

In United States r. Sanies, 144 U. S. 310, 3l|l, 36 
L. ed. 445, 446, the court said: 

“This statute (Judiciary Act of 1891), lille all 
acts of Congress, and even the Constitution itself, 
is to be read in the light of the common law, from 
which our system of jurisprudence is derived.” 

I 

Furthermore, as shown by the report submittejd by 
the Ways and Means Committee of the House of Rep¬ 
resentatives (R. 24) one of the express purposes of 
Congress in adopting Section 206 was to encourage the 
sale of real estate by lessening the heavy tax buraen 
on profits realized therefrom. Certainly if Congress 
had intended to depart from the long recognized iden¬ 
tity of buildings with the land on which they stjmd, 
it would have so provided. In any event no suchj in¬ 
tention can be implied at the cost of the taxpayerJ 
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It is thoroughlv settled that taxing statutes must be 
construed liberally in favor of the taxpayer and that 
doubts therein must be resolved in his favor and 
against the government. 


GouUl v. (roulfl, 245 U. S. 151, 153, 62 L. ed. 211, 213. 

“In the interpretation of statutes levying taxes 
it is the established rule not to extend their pro¬ 
visions, by implication, beyond the clear import 
of the: language used, or to enlarge their opera¬ 
tions so as to embrace matters not specifically 
pointed out. In case of doubt they are construed 
most strongly against the government, and in 
favor of the citizen." 


United States v. Merriam, 263 U. S. 179, 187-1S8, 68 
L. ed. 240, 244. 

“On behalf of the government it is urged that 
taxation is a practical matter, and concerns itself 
with the substance of the thing on which the tax is 
imposed rather than with legal forms or expres¬ 
sions. But in statutes levwing taxes the literal 
meaning of the words employed is most important, 
for such statutes are not to be extended by im¬ 
plication beyond the clear import of the language 
used, i If the words are doubtful, the doubt must 
be resolved against the government and in favor 
of the taxpayer.’' 


Burnet r. Xiagara Falls Brewing ('<>.. 282 U. S. 648, 
6o4, if) L. ed. ,)94. -)9<. 

“It is a familiar rule that tax laws are to be 
liberally construed in favor of taxpayers." 


Old Colour) Railroad Co. r. Commissioner of Inter¬ 
nal Revenue. 284 U. S. 552, 561, 76 L. ed. 484, 490. 

“If there were doubt as to the connotation of 
the term, and another meaning might be adopted, 
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the fact of its use in a tax statute would incline 
the scale to the construction most favorable to the 
taxpayer. 




Shwab v. Doyle, 258 U. 8. 529, 536, 66 L. ed. 747, 
753. 

“But granting the contention of the defendant 
has plausibility, it is to be remembered that we are 
dealing with a tax measure, and whatever doubts 
exist must be resolved against it." 


To us the contention of the government in tli 


to 


s case 

that the houses should be considered separate from the 
land falls short of having “plausibility”. However, 
regardless of the plausibility of such a contention, its 
soundness certainly cannot be considered free! from 
doubt in the light of the conflicting views thereon ex¬ 
isting among tin 1 members of the government \s highest 
taxing tribunal. Such doubt, as the cases above cited 
conclusively establish, must Ik* resolved in favor of the 
appellant and against the government. 

We respectfully submit that the Board of Tax Ap¬ 
peals erred in holding that appellant is liable for a 
deficiencv in tax arising out of the transactions 1 erein 
involved and that its decision in this respect should be 
reversed. 


Stanton (\ Pf.elle, 

Dale I). Drain, 

Attorneys for Appellant. 

Walter B. Guy, 

Peei.le & Lesii, 

Of Counsel. 
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1931. (R. 26.) Petition for review was filed May 

12,1932 (R. 32), pursuant to Sections 1001-1003 of 
1926, c. 27, 44 Stat. 9, 109-110 (U. S. C. Supp. VI, 
Title 26, Secs. 641-642). 

QUESTION PRESENTED 

Whether the part of the gain from sales of houses 
on lots owned by the taxpayer, 1 who was engaged in 
the real estate business, was taxable as capital net 
gain under Section 206 of the Revenue Act of 1921. 

STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 206. (a) That for the purpose of this 
title: 

* * * * * 

(6) The term “ capital assets” as used in 
this section means property acquired and 
held by the taxpayer for profit or investment 
for more than two years (whether or not con¬ 
nected with his trade or business), but does 
not include property held for the personal 
use or consumption of the taxpayer or his 
family, or stock in trade of the taxpayer or 
other property of a kind which would prop¬ 
erly be included in the inventory of the tax¬ 
payer if on hand at the close of the taxable 
year. 

(b) In the case of any taxpayer (other 
than a corporation) who for any taxable 

1 The part of the gain allocable to the lots was held by 
the Board of Tax Appeals to be taxable as capital net gain. 
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year derives a capital net gain, theite shall 
(at the election of the taxpayer) be levied, 
collected and paid, in lieu of the ta^es im¬ 
posed by sections 210 and 211 of this title, a 
tax determined as follows: 

A partial tax shall first be computed upon 

the basis of the ordinary net income at the 

* 

rates and in the manner provided in sec¬ 
tions 210 and 211, and the total tax shall 
be this amount plus 12 V 2 per centum of the 
capital net gain: but if the taxpayer elects 
to be taxed under this section the tofal tax 
shall in no such case be less than 12 V 2 per 
centum of the total net income. * *. 

Treasury Department Regulations 62 (promul¬ 
gated under the Revenue Act of 1921): 

Art. 1651. Definition and illustration of 
capital net gain .—* * *. The term “cap¬ 

ital assets” is defined to mean property of 
any kind whatever acquired and held by 
the taxpayer for profit or investment for 
more than two years, whether or not con¬ 
nected with his trade or business, not in¬ 
cluding property (for example, a dwelling) 
held for the personal use or consumption of 
the taxpayer or his family, or stock in trade 
of the taxpayer or other property of a kind 
properly included in an inventory. The 
specific property sold or exchanged 
must have been held for more than two 
years, * * *. 
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STATEMENT 

The facts as found by the Board of Tax Appeals 
(R. 21-22) are as follows: 

During the vears 1922 and 1923, and for several 
years prior thereto, petitioner’s decedent was en¬ 
gaged in the real-estate business in the District of 
Columbia. It was his practice to purchase unim¬ 
proved parcels of land and erect houses thereon, 
mostly of the small residential type, which lie 
would sell in single units. During 1919 he pur¬ 
chased two such tracts of land, upon which he sub¬ 
sequently built houses. Some of these houses he 
sold during 1922 and 1923. The proceeds derived 
from these sales are the items in dispute in this 
proceeding. (R. 21.) 

All of the lots in question, numbering about 100, 

were acquired by petitioner’s decedent more than 

two years prior to the date of their sale, and all of 

the buildings on these lots were erected within two 

vears of the date of sale. Most of the sales were 
% 

made on the installment plan. (R. 21.) 

The aggregate selling price of the houses and lots 
was $1,027,546.42. The profits realized during the 
year 1922 were $123,116.83 and during the year 1923 
were $92,572.57. The aggregate value of the lots 
at the time of their sale, exclusive of the buildings, 
was $172,800. (R. 21.) 

In amended returns filed for 1922 and 1923 the 
entire profits from the sale of the above-described 
properties were reported as capital net gains within 
the meaning of Section 206 of the Revenue Act 
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of 1921 on the ground that the deceased was a 
“dealer” regularly engaged in the real estate busi¬ 
ness. Respondent disallowed this, treated the 
profits as ordinary income, and asserted the de¬ 
ficiencies here in dispute. (R. 22.) The Bcjard of 
Tax Appeals affirmed the respondent’s action 
(R. 25), and the petitioner brings the question thus 
presented to this Court for review. 

ARGUMENT 

The Board of Tax Appeals has held that the part 
of the profit from the sale of houses and lots dealt 
in by the petitioner’s decedent (hereinafter called 
the taxpayer) which was allocable to the houses was 
taxable as ordinary income under Sections 210 and 
211 of the Revenue Act of 1921, rather th 
“capital net gain” taxable at the fixed rat< 
vided by Section 206 of the 1921 Act {supra, 

Section 206 (b) provides that “any 
* * * who for any taxable year derives a 

tal net gain” may pay, in lieu of the taxes im 
by Sections 210 and 211, a tax of 12V2% oi] 
capital net gain. 

We submit that the decision of the Board o 
Appeals is clearly right upon the state of 
sented by the record here. 

It is not disputed that the Board properly found 

ince 
tute 

substantial evidence as to the manner of business 
of the taxpayer, this Court will not disturb the 
decision of the Board. Phillips v. Commissioner, 


that the taxpayer was a real estate dealer. £ 
the other facts as found are sufficient to const 
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283 U. S. 589; Tracy v. Commissioner, 53 F. (2d) 
575 (C. C. A. 6th). 

There appears to be no case deciding the pre¬ 
cise point involved here. 2 In I. T. 2469, VIII-1 
C. B. 158 (June, 1929), the Treasury in a case like 
this reached the same result, under Section 208 of 
the Revenue Act of 1926 (c. 27, 44 Stat. 9; U. S. C. 
App., Title 26, Sec. 939). 

Section 206 broadly defines “capital assets,” and 
the respondent, by Article 1651 of Treasury Regu¬ 
lations 62 {supra, p. 3) has reasonably interpreted 
the section. Reasonable exercise of administrative 

2 The controversy here relates only to the houses built upon 
lots owned by the taxpayer. The Board of Tax Appeals 
held that the lots themselves were u capital assets ” within 
the definition of Section 206. and that the taxpayer could 
elect to have the portion of the profit on the sales allocable 
to the lots taxed to him as capital net gain under that sec¬ 
tion. See Joint S. Phipps v. Commissioner , 19 B. T. A. 
1293 (acquiesced in by the Commissioner, I. T. 2555, X-l 
C. B. 306), modified, 54 F. (2d) 469 (C. C. A. 2d); John M. 
Welch . Sr ., v. Commissioner . 10 B. T. A. 394, affirmed in 
part and reversed in part, without opinion, 59 F. (2d) 1085 
(C. C. A. 6th). (For order in Welch case see Vol. 1, Pren¬ 
tice-Hall, 1932, pp. 767-768.) 

The Phipps case held that profit derived from the sale of 
real property owned by investors and held for more than 
two years constituted capital net gain within the meaning 
of Section 208 of the Revenue Act of 1924 (c. 234, 43 Stat. 
253; U. S. C., Title 26. Sec. 939), which corresponds to 
Section 206 here important. The Board rested the part of 
its decision as to the land in the instant case, in respect of 
which no cross-appeal has been taken by the respondent, 
upon the Phipps case. (R. 25.) 

See I. T. 2555, X-l C. B. 306 (June, 1931), overruling 
I. T. 2297, V-2 C. B. 109 (December, 1926). 
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power and the practice thereunder will not be dis¬ 
turbed except for weighty reasons. Universal Bat¬ 
tery Co . v. United States, 281 U. S. 580. Th6 rule 
is that a reasonable and practical interpretation of 
even an ambiguous statute by officials charged with 
its administration is not to be disturbed except for 
good reason. Brewster v. Gage, 280 U. S. 327} 336; 
National Lead Co . v. United States, 252 U. S. 140, 
145-146. See also United States v. Finnell, 185 IT. 
S. 236, 244. 

Since Section 206 confers an exemption from the 
ordinary income tax its provisions will be strictly 
construed in favor of the Government. Bank of 
Commerce v. Tennessee, 161 U. S. 134,146; Cornell 
v. Coyne, 192 U. S. 418, 431; Heiner v. Colonial 
Trust Co., 275 U. S. 232; A. Schrader's Son v. 
United States, 51 F. (2d) 1038 (C. C. A. 2d), Certi¬ 
orari denied, 284 U. S. 661; Lewellyn v. Haroison, 
31 F. (2d) 740 (C. C. A. 3d); Green's Advertising 
Agency v. Blair, 31 F. (2d), 96, 98 (C. C. A. 9tli)- 

The purpose of Section 206 was to facilitate the 
disposition of capital assets which were being held 
because the high rate of the ordinary income tax 
would be applicable to the profits therefrom. It 
was desired to tax differently the gain from prop¬ 
erty held for capital investment and not bought and 
sold in the ordinary business of dealing in ^uch 
property. See H. Rep. No. 350, 67th Congress, 1st 
Sess., pp. 10-11; S. Rep. No. 275, 67th Cong., 1st 
Sess., pp. 12-13. But its benefits were intended to 
affect only property held for a long period-rthe 
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provision of the statute was for two years—and 
nothing indicates that a commercial builder of 
houses was to have its benefits in transactions com¬ 
pleted in less than two years. 

The Supreme Court in Burnet v. HarmeJ, 287 
U. S. 103, says (p. 106): 

Before the Act of 1921, gains realized 
from the sale of property were taxed at the 
same rates as other income, with the result 
that capital gains, often accruing over long 
periods of time, were taxed in the year of 
realization at the high rates resulting from 
their inclusion in the higher surtax brackets. 
The provisions of the 1921 revenue act for 
taxing capital gains at a lower rate, re¬ 
enacted in 1924 without material change, 
were adopted to relieve the taxpayer from 
these excessive tax burdens on gains result¬ 
ing from a conversion of capital investments, 
and to remove the deterrent effect of those 
burdens on such conversions. House Report 
No. 350, Ways and Means Committee, 67th 
Cong., 1st Sess., on the Revenue Bill of 1921, 
p. 10; see Alexander v. King, 46 F. (2d) 235. 

This Court knows that the kind of business car¬ 
ried on byi the taxpayer was that commonly called 
the “development'’ of real estate. The record 
(pp. 10, 34-36) includes tables showing the num¬ 
ber and uniformity of taxpayer’s transactions in 
the taxable years, and the profit realizable there¬ 
from. It thus appears that a continuing course 
of business in new houses was maintained. There 
is no legal or logical difficulty in allocating values 



to land and values to structures erected theireon; 
that is the ordinary method of real-estate ap¬ 
praisal and assessment in urban areas. 

The tables of costs and profits in this case show 
that the respondent has correctly analyzed the 
transactions here. Addition of columns 1 and 2 
of Exhibits B and D (R. 10-11) shows that the 
total prices obtained from sales of land and houses 
were $665,949.47 in 1922 and $361,597.04 in i923, 
with net costs of $439,827.31 and $239,989.01, re¬ 
spectively. The cost of the lots and their vali[ie at 
date of sale are shown at pages 35 and 36 of the 
record. A tabulation of these figures follows 

1922 



Selling price 

Net cost 

Pi' 

ofit 

Total. 

$665.949. 47 
114,800.00 

$439, S27.31 
64,584.34 

$22 

5 

5,122.16 
), 215.36 

Land. 

Improvements. 

551,149. 47 

1 


17; 

5,906.80 


1923 


Total. 

$361,597.04 

58,000.00 

$239,989. 01 
28.901. 56 

1 

$121 

Z 

.608.03 

,098.44 

Land... 

Improvements.. 

303,597.04 

211,087.45 

9: 

!, 509. 59 



Thus on land that cost only $93,485.90 the tax¬ 


payer expended $586,330.42 for buildings. 


He 


immediately sold them, and the claim is that inas¬ 
much as the land, representing only 13.75% of 
his expenditure, was purchased more than two 
years previous to the sales, the profits on the other 
86.25% of his investment is similarly taxable as 
capital net gain. The disparity is so great in this 
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instance that if the profits attributable to each 
class of expenditure were not ascertainable, the 
only action consistent with the intent of Congress 
would have been to tax the entire profit as provided 
in Sections 210 and 211 of the Revenue Act of 1921. 

It is to be noted that the profits attributable to 
the land amount to 85.91% of its cost, whereas the 
profits attributable to the buildings and improve¬ 
ments amount to only 51+% of their cost. Thus 
the decision of the Board of Tax Appeals, holding 
that the profits attributable to the lots were tax¬ 
able under Section 206, and that the profits on the 
buildings and improvements were taxable under 
Sections 210 and 211 of the 1921 Act was reason¬ 
able and in accord with an interpretation of the 
statute which was verv liberal to the taxpaver. 

The petitioner argues that the houses erected on 
the land in question must, under the familiar prin¬ 
ciple of the common law, have become a part of 
that land; and that if the land is to be treated as 
subject to the benefits conferred by Section 206, 
then it follows that the houses, because of their at¬ 
tachment to the land, must be similarlv treated. 
No authority has been cited in support of this po¬ 
sition. Surelv the land without the houses, and the 
houses themselves, are, from the standpoint of tax¬ 
ability, quite different things. 

The taxpayer maintains that the statute here is 
of doubtful meaning, and cites cases holding that 
doubtful cases should go against the Government. 



11 


We think the statute is entirely clear, and that its 
application in this case presents no difficulties. 
Petitioner has not suggested any. 

CONCLUSION 

The decision of the Board of Tax Appeals is cor¬ 
rect. It should be affirmed. 

Respectfully submitted. 

G. A. Youngquist, 
Assistant Attorney General. 
Sew all Key, 

Francis H. Horan, 

Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel , 

Bureau of Internal Revenue , 

L. H. Rushbrook, 

Special Attorney, 

Bureau of Internal Revenue , 

Of Counsel\ 

February, 1933. 
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COURT OF APPEALS OF FRF DISTRICT OF COLUMBIA 


No. 5761. 


Helen M. Dunigan, Administratrix of the Estate of 
David J. Dunigan, Deceased, 

Appellant, ( Petitioner) 

vs. 

David Burnet, Commissioner of Internal Revenue, 

Appellee ( Respondent ). 


REPLY BRIEF FOR APPELLANT. 

■ ■■■ 

I 

There are certain inaccuracies, both express and 
implied, in the respondent’s brief which call for brief 
reply in order that there may be no confusion [as to 
the facts in this case or as to the single questior. pre¬ 
sented on this appeal. 

There have been two previous opinions in this case, 
and not “only one’' as stated on page 1 of respon¬ 
dent's brief. In addition to the opinion of the I^oard 



of Tax Appeals there referred to, there was also the 
opinion of Division Xo. 5 of the Board which was en¬ 
tirely favorable to the taxpayer and is set out on pages 
14 to 19 of the record. 


Page 5 of respondent's brief is most confusing in its 
erroneous statements and implications. There is not 
now and never has been any issue in this case as to 


whether David J. Dunigan was a “dealer’’ regularlv 
engaged in the real estate business. Both sides have 
correct lv assumed throughout that he was such 
4 ‘dealer”, but whether he was or not is entirely irrel¬ 
evant under the 1921 Statute. An inquiry as to 
whether the taxpayer was a “dealer” would be per¬ 
tinent in a case arising under the Act of 1924, but it 
has no place whatever in the case at bar. It follows, 
therefore, that the last paragraph on page 5 of respon¬ 


dent’s brief is meaningless 


cerned. 


D 


Likewise, the lirst paragraph at the top of said page 
is tilled with errors. The contention of David J. 


Dunigan that the profit derived from the sale of the 
improved lots should be taxed under Section 206 of 
the Revenue Act of 1921 did not rest on the ground 


that he was a “dealer regularly engaged in the real 
estate business”, but on the ground that said improved 
lots were capital assets which lie had held over two 
years and that the profit realized from their sale was 
capital gain within the express provisions of said Sec¬ 
tion. The respondent disallowed Mr. Dunigan’s con¬ 
tention on the ground that the lots constituted his 
“stock in trade” and were for that reason excluded 


from the operation of Section 206. As pointed out in 
our opening brief (page 6) the respondent has aban- 
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doned this position. The respondent in disallowing 
Mr. Dunigan’s contention did not assert “the defi¬ 
ciencies here in dispute” but asserted larger ones 
which the Board of Tax Appeals reduced to those in¬ 
volved in this appeal. 

The respondent (pp. 6 and 7 of his brief) s^eks to 
gain some comfort from Article 1651 of Treasury Reg¬ 
ulations 62, which is set forth on page 3 of his brief. 
In reply to this it may be observed that, in the first 
place, this Regulation throws no additional light on the 
problem here presented, and, in the second place, even 
if it did, it would not be controlling, for our question is 


one of law which is for the court to settle. 

In Douglas vs. Eduards, 298 Fed. 229, 245 (C. C. A. 
2d Cir.) the Court, in referring to another Treasury 
Regulation under the Revenue Act of 1917, said: 

“We have not overlooked the treasury regula¬ 
tion (Article 107 of Regulations 33, Revised), 
which interpreted the statute substantially as de¬ 
fendant contends. We are also mindful of the rule 
that the regulations and practices of administra¬ 
tive departments are entitled to weight and serious 
consideration in construing a statute; but opposed 
to this rule is the familiar one that it is for the 
courts to construe a statute, and not the executive 
departments of the government, and where, as 
here, we are satisfied that the statute requires the 
construction which we have attributed to it, a 
treasury regulation rises to no higher dignity’ than 
an expression of opinion”. 

The respondent further contends that Section 206 is 
an exemption statute and, therefore, should be con¬ 
strued strictly in favor of the Government. In reply to 
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this we respectfully point out that Section 206 exempts 
no person or income from taxation. It imposes a def¬ 
inite rate of tax on profits realized from the sale of 
certain capital assets. In making returns under this 
Section, as said in the opinion of Division Xo. 5 of the 
Board of Tax Appeals (R. 18), the “taxpayer is not 
seeking an exemption or privilege but is merely assert¬ 
ing a right conferred under the statute”. See Douglas 
vs. Edwards . 298 Fed. 229 at 238, there cited. 

The brief for respondent places much emphasis on 
the fact that the major portion of the profits realized 
from the sale of these improved lots was attributable 
to the improvements. The fact that this is so, in no 
wise changes the legal principle that the improvements 
became part of the lots. Questions of principle are not 
determined bv considerations of amount or degree 
“even though, because of the amount involved, ‘it re¬ 
quires a struggle to resist the influence of the fact’ as 
was tersely said by Mr. Justice McKenna in Lynch vs. 
Turrish , 247 l . S. 221, 22S”. Douglas vs. Edwards , 
298 Fed. 229, 245. 

Despite the fact that one division of the Board of 
Tax Appeals held that, under the statute, no further 
tax was due from appellant, and the fact that three 
members of the Board dissented from the final decision 
of the Board determining the deficiencies here involved, 
and the further fact that the respondent has abandoned 
his original construction of the statute, respondent’s 
brief says that the statute is entirely clear in his favor. 
This suggests the well-known legal story of an appel¬ 
late court deciding by a division of 5 to 4 that the ques¬ 
tion was one upon which reasonable men could not 
differ. 
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For the reasons set forth in our opening brief, we 
respectfully submit that the decision of the Bpard of 
Tax Appeals should be reversed. 

Stanton C. Peelle, 

Dale D. Drain, 

Attorneys for Appellant. 

Walter B. Guy, 

Peelle & Lesh, 

Of Counsel. 



